
This meeting is open to all members of the public under Michigan’s Open Meetings Act. 
Persons with disabilities who need accommodations to participate in this meeting should contact the Township Clerk’s Office at 517-546-2817 

at least two (2) business days prior to the meeting. 
 

HOWELL TOWNSHIP BOARD 
REGULAR MEETING 

3525 Byron Road 
Howell, MI 48855 
November 4, 2024 

6:30 pm 
  

1. Call to Order 
  
2. Roll Call:   (  )  Mike Coddington         (  )  Matthew Counts                  

   (  )  Sue Daus           (  )  Jeff Smith   
(  )  Jonathan Hohenstein       (  )  Harold Melton          
      (  )  Bob Wilson                     
   

3. Pledge of Allegiance  
  
4. Call to the Board   

 
5. Approval of the Minutes:   

 A.  Regular Board Meeting October 7, 2024 
 

6. Call to the Public   
 

7. Unfinished Business: 
A.  Trustee Wilson’s Grievance with Ordinance Enforcement and Zoning Administrator 
B.  Sound System for Board Room 
C.  Oakland Tactical v. Howell Township – Supreme Court Brief in Opposition 
D.  Howell-Mason v. Howell Township – Howell-Mason’s Appeal of Lower Court Decision  
 

8. New Business:  
A.  2025 Meeting Dates   
B.  Sewer Connection Fee 
C.  Water Connection Fee 
D.  Zoning Ordinance Section 14.19 Home Occupation – Requested by Shane Fagan 
E.  Ordinance 284 - Amendment 
F.  Fowlerville Community Schools Resolution – Informational Correspondence 
G.  Resolution of Appreciation for Benjamin Costello 
H.  Township Ethics Policy 
I.    Human Resource Committee - Recommendations 

 
9. Call to the Public 
 
10.     Reports:   
            A. Supervisor     B. Treasurer         C. Clerk       D. Zoning   
  E. Assessing      F. Fire Authority   G. MHOG    H. Planning Commission                             
             I. ZBA           J. WWTP             K. HAPRA   L. Property Committee  
   M. Park & Recreation Committee   N. Shiawassee River Committee   
       
11. Closed Session – Burkhart Ridge v. Howell Township   
12. Disbursements: Regular and Check Register 
13. Adjournment 



DRAFT 

1 

HOWELL TOWNSHIP REGULAR BOARD 
MEETING MINUTES 

3525 Byron Road Howell, MI 48855 
October 7, 2024 

6:30 P.M. 

MEMBERS PRESENT: MEMBERS ABSENT: 
Mike Coddington Supervisor 
Sue Daus Clerk 
Jonathan Hohenstein Treasurer 
Matthew Counts  Trustee 

   Jeff Smith     Trustee 
Harold Melton Trustee 
Bob Wilson Trustee 

Also in Attendance: 
 9 people were in attendance. 

Supervisor Coddington called the meeting to order at 6:30 p.m. The roll was called. Supervisor Coddington 
requested members rise for the Pledge of Allegiance. 

CALL TO THE BOARD: 
None 

APPROVAL OF THE AGENDA:  
September 9, 2024 
Motion by Melton, Second by Counts, “To approve the agenda as presented.” Motion carried. 

APPROVAL OF BOARD MEETING MINUTES:  
September 09, 2024 
REGULAR BOARD MEETING MINUTES 
Motion by Hohenstein, Second by Melton, “Move to accept the minutes from September 9th as presented.” 
Motion carried, 1 dissent.  

CALL TO THE PUBLIC:  
Tim Boal, 66 Santa Rosa Drive- Addressed integrity and prior statements made by Trustee Bob Wilson. 

Curt Hamilton, 1367 Crestwood- Spoke on recent court ruling regarding the Wellhead Protection Zone and 
ordinance enforcement options. 

UNFINISHED BUSINESS: 
A. Trustee Wilson’s grievances with Ordinance Enforcement and Zoning Administrator: Trustee Wilson

provided his list of names regarding the complaints against Zoning Administrator Hohenstein.  It was
requested that he provide phone numbers and addresses for the members on the list as originally
requested.

5-A
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B. Letter to the Board from Deputy Assessor/Deputy Zoning Administrator Makushik- Trustee Wilson 
refused to apologize to Deputy Assessor/Deputy Zoning Administrator Makushik for the statements that 
Mr. Wilson made about her.  Discussion followed.   
 

C. Court Opinion and Order, Howell-Mason LLC V. Howell Township: Treasurer Hohenstein reported on 
the two court cases regarding Howell-Mason LLC lawsuits. Ruling on the first case was in favor of Howell 
Township, second case is still pending. 
 

 
NEW BUSINESS 
 

A. 2024-2025 Budget Update: Deputy Supervisor Kilpela reported on budget, payroll processing, Board of 
Review. Spoke on allocation of American Rescue Plan Act (ARPA) funds. Motion by Wilson, Second 
by Melton, “To accept Brent’s idea.”  More detail was requested. “To allocate the remaining 
unallocated ARPA funds to the completed Sewer projects. Additionally, I move to have the 
Sewer/Water Fund transfer $411,637 which is the total amount of the ARPA allocated funds, to 
the general fund for the benefit of the entire township.” Motion carried. 
 

B. Purchase Agreement 8.08-Acres on Bowen Rd.- Treasurer Hohenstein presented the offer to purchase 
8.08-acres on Bowen Rd for $52,000 along with the special assessments being paid off at closing in the 
amount of $69,922. Motion by Hohenstein, Second by Melton, “To approve Resolution 10.24.542 as 
presented.” Roll call: Melton-yes, Coddington-yes, Daus-yes, Wilson- not present in the room during 
roll call vote, Counts-yes, Hohenstein-yes. Motion carried 5-0.  
 

C. Ordinance Enforcement- Zoning Administrator Hohenstein discussed options on how to enforce the 
Township’s Zoning Ordinances.  Discussion followed.  Trustee Counts would like the Township to check 
with other municipalities on how they enforce ordinances.  It was the consensus of the Board to require 
a written complaint, but complainants may remain anonymous.    
 

CALL TO THE PUBLIC: 
Shane Fagan, 30 Santa Rosa Drive- Spoke on ordinances, changes he would like to see.  
 
REPORTS: 

A. SUPERVISOR:   
No report 
 

B. TREASURER:  
Treasurer Hohenstein reported on collected Summer 2024 taxes thus far, investment of Township funds 
into higher interest rate CDs. Discussed education opportunity for tax collection class for the Deputy 
Treasurer. Motion by Hohenstein, Second by Counts, “To approve the MTA Treasurer’s Guide to 
Tax Collection Class for the Deputy Treasurer for $164.50.” Motion carried.  
 

C. CLERK:  
Clerk Daus reported that absentee ballots have been mailed out. 

 
D. ZONING: 

See Zoning Administrator Hohenstein’s reports 
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D. Assessors Report: 
See Assessor Kilpela’s reports 
 

E. FIRE AUTHORITY:  
       Supervisor Coddington reported on the Fire Authority 
 
E. MHOG: 

Trustee Counts reported on MHOG   
 

F. PLANNING COMMISSION: 
See draft minutes 
 

G. ZONING BOARD OF APPEALS (ZBA): 
See draft minutes 
 

H. WWTP:  
See Report 
 

I. HAPRA: 
See the HAPRA meeting packet 
 

J. PROPERTY COMMITTEE: 
No report 
 

K. PARK & RECREATION COMMITTEE: 
Treasurer Hohenstein reported that the Eagle Scout finished the benches for the Township gazebo. 
 

L. Shiawassee River Committee: 
No report 
 
 

DISBURSEMENTS: REGULAR PAYMENTS AND CHECK REGISTER:  
Motion by Hohenstein, Second by Melton, “To accept the disbursements as presented and any normal 
and customary payments for the month.” Motion carried.   
 
ADJOURNMENT: Motion by Counts, Second by Hohenstein, “To adjourn.” Motion carried. The meeting was 
adjourned at 7:37 pm. 
 
 
       _______________________________ 
       Sue Daus, Howell Township Clerk 

                              
_______________________________ 

       Mike Coddington, Howell Township Supervisor 
 

        _______________________________ 
       Marnie Hebert, Recording Secretary   
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QUESTION PRESENTED 

Whether the Second Amendment presumptively protects 
against restrictions burdening the right to train with 
firearms commonly possessed for lawful purposes?
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INTRODUCTION

Respondent Howell Township is a rural community in 
Michigan that has a Euclidean form of zoning dividing the 
community into 12 different land use districts. Although 
four land use districts allow commercial shooting ranges 
in Howell Township and firearm training is freely allowed 
as an individual activity throughout Howell Township, it 
is impermissible for there to be a commercial shooting 
range in certain areas of Howell Township.

Petitioners consist of several individuals that live 
throughout Michigan and a business that leases land in 
Howell Township. Petitioners have a desire and preference 
to commercially train at a shooting range that would 
facilitate shooting up to 1,000 yards and want to do so at 
their convenient location in Howell Township—which is 
not located in one of the four zoning districts that allows 
commercial shooting ranges. The one-count complaint in 
this case alleges that the Second Amendment has been 
violated by depriving Petitioners of their preference under 
the land use restrictions in Howell Township’s Zoning 
Ordinance.

The claims were dismissed at the pleading stage 
prior to this Court issuing its decision in New York State 
Rifle & Pistol Association, Incorporation v. Bruen, 142 
S. Ct. 2111 (2022), with the trial court concluding that the 
allegations do not invoke the protections of the Second 
Amendment. A remand resulted in the application of 
Bruen and another dismissal for the reason the proposed 
course of conduct was not covered by the plain text of the 
Second Amendment. The decision of the trial court was 
affirmed on appeal with the Sixth Circuit agreeing that 
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the proposed course of conduct was not covered by the 
plain text of the Second Amendment.

Petitioners seek review in this case as to “[w]hether 
the Second Amendment presumptively protects against 
restrictions burdening the right to train with firearms 
commonly possessed for lawful purposes.” Pet. i. The 
immediate problem is the Sixth Circuit already answered 
this question in the affirmative by recognizing that some 
training with firearms was protected by the Second 
Amendment and narrowly holding that commercial 
training at a preferred location in Howell Township or 
at extremely long distances was not protected by the 
Second Amendment. The Sixth Circuit clarified that 
the conduct could not be characterized as just a “right 
to train with firearms” because the Zoning Ordinance 
does not infringe that activity—Petitioners and others in 
Howell Township are able to train with firearms under 
the Zoning Ordinance. Petitioners claim the decision of 
the Sixth Circuit created a circuit split by referencing 
pre-Bruen decisions from the Third and Seventh Circuits. 
The circuits, however, all agree that some training with 
firearms is protected via implication, and consideration 
of additional holdings from the Ninth Circuit reveals 
support for the position taken by the Sixth Circuit in this 
case that training at a preferred location or at extremely 
long distances is not protected by the Second Amendment. 
Petitioners additionally contend that the analysis below 
somehow conflicts with Bruen and Heller. Review is 
not warranted on these grounds, however, because the 
Sixth Circuit appropriately applied Second Amendment 
jurisprudence. Strictly applying the Bruen framework, 
the Sixth Circuit defined Petitioners’ proposed course of 
conduct and provided a textual analysis consistent with 
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Heller in determining that the plain text of the Second 
Amendment did not protect the conduct at issue. The 
appropriate review by the Sixth Circuit forecloses the 
need for review by this Court.

To the extent this Court nevertheless desired to 
address issues of the protection of ancillary rights under 
the Second Amendment, this case would prove to be a 
poor vehicle to do so. This is because the case is the first 
of its kind and percolation in the lower courts would aid 
this Court’s review. In addition, even if this Court granted 
review, it would be unable to fully delve into the question 
presented because the factual predicate necessary to 
address ancillary rights is non-existent. Petitioners do 
not allege that the training facility and length they prefer 
to train at is closely related to any core rights protected 
by the text of the Second Amendment. There are other 
undeveloped portions of the record for purposes of this 
Court’s consideration, including standing and the second 
prong of Bruen.

Howell Township respectfully requests this Court to 
deny the petition for certiorari.

STATEMENT OF THE CASE

I. Factual Background.

Respondent Howell Township is a rural community of 
approximately 7,000 people situated in Livingston County, 
Michigan. Howell Township is a zoned community, and 
the Howell Township Zoning Ordinance was adopted 
consistent with the Michigan Zoning Enabling Act, 
Mich. Comp. Laws §§ 125.3101 – 125.3702 (2006), and its 
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predecessor. Michigan law provides that when zoning 
regulations are adopted, including amendments thereto, 
the qualified electors are able to seek a referendum of 
the regulations. MCL 125.3402. The qualified electors 
of Howell Township did not seek a referendum related 
to any of the restrictions at issue in this case—which is 
indicative of the lack of issue the community has with the 
Zoning Ordinance. Michigan law additionally prohibits a 
total ban of a land use “in the presence of a demonstrated 
need for that land use within either that local unit of 
government or the surrounding area within the state, 
unless a location within the local unit of government does 
not exists where the use may be appropriately located or 
the use is unlawful.” MCL 125.3207. No claim that a total 
ban on firearm training has been made by Petitioners—
including those living in Howell Township—which cuts 
against the arguments made through this case that the 
Township has adopted an outright ban through its zoning 
regulations.

Petitioners are five individuals—Scott Fresh, Jason 
Raines, Matthew Remenar, Ronald Penrod and Edward 
Dimitroff (collectively, the “Individual Petitioners”)—and 
one business—Oakland Tactical Supply, LLC (“Oakland 
Tactical”) (collectively, “Petitioners”). App.31a-37a. Only 
two of the Individual Petitioners live in Howell Township, 
and Oakland Tactical does not own, but rather, leases land 
in Howell Township that is in the AG-Residential District. 
App.31a-37a.

Prior to filing suit, Petitioners desired to use the 
leased land to operate a commercially run, outdoor, 
open-air, 1,000-yard shooting range, but recognized 
that such a range was not permitted under the Zoning 
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Ordinance sometime after leasing the property. Mike 
Paige, the managing member for Oakland Tactical, 
proposed to Howell Township a textual amendment of 
the Zoning Ordinance that would allow shooting ranges 
on any property in the AG-Residential District without 
discretion of Howell Township’s planning commission 
and board. App.45a. Howell Township denied this 
request, understanding that such a textual amendment 
would allow shooting ranges throughout the largest 
residential zoning district in Howell Township without 
proper review. App.45a-46a. No other actions—e.g., 
requesting conditional rezoning of the parcel, seeking an 
interpretation of the Zoning Ordinance text, etc.—were 
taken prior to filing this lawsuit.

At the time this lawsuit was filed, Howell Township 
allowed for commercial shooting ranges—both indoor 
and outdoor—in three zoning districts: the Highway 
Services Commercial Zoning District, the Regional 
Service Commercial Zoning District, and the Heavy 
Commercial Zoning District. Howell Township amended 
the Zoning Ordinance in good faith during the pendency 
of the lawsuit to clarify any ambiguity that Petitioners 
claimed shooting ranges were not allowed in Howell 
Township.1 It is undisputed the Zoning Ordinance as 
amended consistent with the Township’s Master Plan 
allows shooting ranges—both indoor and outdoor—in 
four land use districts: the Regional Service Commercial 

1.  The Sixth Circuit recognized the original Zoning 
Ordinance was “ambiguous” but that the amendments thereto 
foreclosed whatever ambiguity existed. App.621a-622a. The 
amendment of a zoning ordinance to clarify ambiguity is routine 
in litigation under Michigan zoning law. Lockwood v. City of 
Southfield, 93 Mich. App. 206, 212 (1979).
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District, the Highway Service Commercial District, 
the Industrial Flex Zone District, and the Industrial 
District. It is additionally undisputed Howell Township 
does not regulate the individual activities of target 
shooting, training, or hunting. It is further undisputed 
Howell Township also allows in any district for there 
to be accessory uses and accessory structures that are 
customarily incidental to principal uses—i.e., individuals 
discharging firearms in Howell Township on property. 
This means the Individual Petitioners are able to and 
presently do engage in target shooting practice and 
training in the Township without any conflict with the 
Zoning Ordinance. Notwithstanding, Petitioners filed 
suit seeking to enjoin the Zoning Ordinance so that an 
outdoor, open-air, 1,000-yard, commercial shooting range 
could be constructed and used, and requested damages 
for the missed opportunity at operating such a commercial 
range during the time Oakland Tactical had leased the 
land. App.51a-52a.

II. Procedural Background.

On November 2, 2018, Petitioners filed suit in the 
United States District Court for the Eastern District of 
Michigan against Howell Township alleging a single count 
under the Second Amendment. ECF No. 1. Petitioners 
amended their complaint twice but maintained a one-count 
complaint under the Second Amendment. ECF No. 44; 
App.30a-53a.

On June 19, 2020, Howell Township moved to dismiss 
Petitioners’ operative complaint under Federal Rule of 
Civil Procedure 12(c) arguing Petitioners lack standing 
and failed to state a claim for a violation of the Second 
Amendment. ECF No. 61. The District Court granted 
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Howell Township’s motion reasoning that Howell Township 
did not violate any Second Amendment rights and that the 
Zoning Ordinance on its face allows shooting ranges in 
other districts. ECF No. 4; App.19a-27a. Petitioners moved 
to reconsider and thereafter appealed.

On June 23, 2022, this Court issued its decision in 
New York State Rifle & Pistol Association, Incorporation 
v. Bruen, 142 S. Ct. 2111 (2022). Petitioners’ appeal 
was pending, so the Sixth Circuit remanded the case 
to the District Court to consider the plausibility of 
Petitioners’ Second Amendment claim under the Bruen 
framework. ECF No. 43-1; App.1a-7a. In the process, the 
Sixth Circuit noted that Petitioners had alleged several 
proposed courses of conduct, and “most recently framed 
its proposed course of conduct as the right to train on 
‘outdoor, long-distance shooting ranges.’” App.6a.

On February 17, 2023, the District Court again 
dismissed Petitioners’ complaint—strictly applying 
Bruen—determining the proposed course of conduct 
was best described as “the construction and use of an 
outdoor, open-air 1,000-yard shooting range” and opining 
that “conduct is clearly not covered by the plain text of 
the Second Amendment.” ECF No. 117; App.644a-645a. 
The District Court rejected another new framing of the 
proposed course of conduct by Petitioners explaining the 
“proposed course of conduct could not be simply ‘training 
with firearms’ because the zoning ordinance does not 
prohibit ‘training with firearms.’” App.644a. Petitioners 
appealed again.

On May 31, 2024, the Sixth Circuit affirmed the 
decision of the District Court with all three judges writing 
opinions:
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Judge White. Judge White delivered the opinion 
of the Sixth Circuit and agreed with Petitioners 
“that at least some training is protected, not 
as a matter of plain text, but because it is a 
necessary ancillary to the right defined in 
Heller.” App.609a. However, Judge White 
explained the inquiry under Bruen did not stop 
there because Bruen requires attention and 
precision when defining the proposed course 
of conduct—courts are required to “look to the 
intersection of what the law at issue proscribes 
and what the Petitioners seek to do.” App.618a. 
The proposed course of conduct of Petitioners 
was defined by Judge White as either “(1) 
engaging in commercial firearms training 
in a particular part of the Township; [or] (2) 
engaging in long-distance firearms training 
within the Township.” App.619a. Neither course 
of conduct was protected by the plain text of the 
Second Amendment because Petitioners failed 
to make any “convincing argument that the 
right [to engage in firearm training] extends 
to training in a particular location or at the 
extremely long distances Oakland Tactical 
seeks to provide. Nor have they established that 
the Zoning Ordinance infringes on the rights 
the Second Amendment Protects (i.e., a right 
necessary for self-defense).” App.620a.

Judge Cole (Concurring). Judge Cole agreed 
with the decision of Judge White but penned a 
separate concurrence to explain his position that 
the Sixth Circuit should not have expounded “on 
whether ancillary rights exist as a necessary 
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implication to the Second Amendment.” 
App.625a-626.

Judge Kethledge (Dissenting). Judge Kethledge 
recognized that this was a “hard case in which 
the majority” addressed the issues “thoughtfully 
and evenhandedly.” App.628a. Judge Kethledge 
dissented because he disagreed Petitioners’ 
“claims fall outside the coverage of the Second 
Amendment’s text on the grounds that” the 
training is specified to a particular location. 
App.633a. Judge Kethledge reasoned the 
allegation the Individual Petitioners sought 
to engage in firearm training was enough to 
survive the first step of Bruen and the Township 
should be required to demonstrate that its 
regulations were “consistent with the Nation’s 
historical traditions of firearm regulation.” 
App.636a. Judge Kethledge’s dissent, however, 
failed to acknowledge that the individuals can 
train throughout Howell Township.

On June 14, 2024, Petitioners requested en banc review, 
but the petition was denied on July 8, 2024. ECF No. 43-1. 
A petition for a writ of certiorari was filed with this Court 
on August 16, 2024.

REASONS FOR DENYING THE PETITION

I. This Court’s Review of the Question Presented is 
Unnecessary.

Petitioners have requested this Court to review “[w]
hether the Second Amendment presumptively protects 
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against restrictions burdening the right to train with 
firearms commonly possessed for lawful purposes.” Pet. 
i. Posed in a broad sense focused on the right to train, this 
Court’s review is entirely unnecessary for the following 
two reasons.

A. The Sixth Circuit Already Answered the 
Question Presented in the Affirmative.

Two of the three judges below explicitly recognized 
the answer to the question presented was yes, and the 
other judge concurred only to state the question need not 
be answered:

Judge White: “We agree with the latter 
argument—that at least some training is 
protected, not as a matter of plain text, but 
because it is a necessary ancillary to the right 
defined in Heller.” App.609a.

Judge Cole (Concurring): “Because it is 
unnecessary for us to take a position on 
ancillary rights to the Second Amendment, 
we would be best served by waiting to see how 
the law develops and if the Supreme Court 
addresses the issue directly.” App.627a.

Judge Kethledge (Dissenting): “Training 
with firearms is obviously necessary to using 
them effectively; restrictions on training can 
therefore hinder the right to bear arms; and 
so a right to training with firearms might well 
be expressly (and not just impliedly) covered by 
the Second Amendment’s text. Either way, as 
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a matter of precedent and common sense, the 
Second Amendment’s text cover a right to train 
with firearms.” App.630a.

Judge White even went so far as to review and organize 
positions of individual Justices on the Supreme Court 
understanding this Court would likely accept some 
training with firearms is protected to make clear the 
Sixth Circuit was not overlooking the recognition that 
some training with firearms is constitutionally protected. 
App.609a-610a. But the actual holding by Judge White 
was limited insofar as it held that training at a preferred 
location in Howell Township or at extremely long distances 
was not protected by the Second Amendment.

The point is that given the Sixth Circuit’s recognition 
that some training with firearms is protected in dismissing 
the case, review by this Court would be entirely academic. 
App.644a; App.621a-622a. The answer to the question 
would be particularly advisory on this point because 
Petitioners have no such injury—Howell Township and 
Petitioners agree that individual persons discharging 
firearms for target shooting and hunting on private or 
public property is not limited by the Zoning Ordinance.

B. Petitioners Do Not Allege They Are Unable to 
Engage in Conduct Covered by the Question 
Presented.

Petitioners focus on firearm training in the question 
presented to this Court—but Petitioners do not claim 
that they are unable to train in Howell Township; rather, 
Petitioners claim they are unable to commercially train 
at a preferred location that is convenient for them. This is 
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paramount to understand at this stage because it further 
reveals the question being presented to this Court is 
academic in nature. Perhaps more importantly, however, 
it reveals the lack of support that exists for review based 
on the authority cited.

The authority relied on by Petitioners is Justice 
Thomas’ concurrence in Luis v. United States, 578 U.S. 
5 (2016) and Justice Alito’s dissent in New York State 
Rifle & Pistol Association v. City of New York, 590 U.S. 
336 (2020). Both cases are cited for the proposition that 
ancillary rights—i.e., those rights associated with the core 
right under the Second Amendment—are categorically 
protected by the plain text of the Second Amendment. 
App.1. The problem with reliance on these opinions is 
that the cases dealt with regulations that precluded the 
exercise of core constitutional rights through severe 
restrictions on closely related activities to the exercise 
of core rights under the Second Amendment. A critical 
reading of the cases—not merely cherry-picking specific 
quotes—is necessary to understand this point completely.

The issue in Luis was whether a federal statute 
providing that a Court may freeze all assets of a 
criminal defendant before trial was violative of the Sixth 
Amendment. Id. at 8-10. A plurality of justices endorsed a 
balancing test to determine whether the seizure of assets 
violated the Sixth Amendment and held the government’s 
interest in preserving a criminal defendant’s assets for 
eventual forfeiture does not trump her constitutional right 
to spend legitimately acquired assets on an attorney. Id. 
at 23. Justice Thomas wrote separately disavowing the 
balancing test but agreed that a total freeze of assets 
violates the Sixth Amendment. Id. at 25. Petitioners 
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claim that Justice Thomas here recognized categorical 
protections for ancillary rights. What Petitioners fail to 
mention is Justice Thomas’ dicta concerning incidental 
burdens related to the core right under the Sixth 
Amendment:

Numerous laws make it more difficult for 
defendants to retain a lawyer. But that fact 
alone does not create a Sixth Amendment 
problem. For instance, criminal defendants 
must still pay taxes even though “these financial 
levies may deprive them of resources that 
could be used to hire an attorney.” . . . So I 
lean towards the principal dissent’s view that 
incidental burdens on the right to counsel of 
choice would not violate the Sixth Amendment. 
[Id. at 34.]

This was an analysis where Justice Thomas was 
engaging in a test similar to Bruen relying on the “Sixth 
Amendment’s text and common-law backdrop.” Id. at 24. 
Even the authority that Justice Thomas relies on—i.e., 
Justice Scalia’s dissenting opinion in Hill v. Colorado, 530 
U.S. 703, 745 (2000)—qualifies the protection of activities 
related to the exercise of a core right:

There comes a point . . . at which the regulation 
of action intimately and unavoidably connected 
with [a right] is a regulation of [the right] itself. 
[Id.]

The allegations in this case do not even border on 
the point to which Petitioners could allege that it is a 
regulation of the core right of the Second Amendment 
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itself—making reliance on Justice Thomas’ concurrence 
in Luis inapposite. In other words, Petitioners are unable 
to position themselves in the shoes of the plaintiff in Luis 
because they do not allege they are unable to engage in 
closely related conduct necessary to effectuate the core 
right under the Second Amendment.

The issue in City of New York related to an entire ban 
on an activity that is concomitant to the core right under 
the Second Amendment. Id. at 337. A regulation completely 
prohibited individuals from transporting firearms to a 
shooting range outside of the City, and there were no 
alternative means to train within the City. Id. Although 
the case became moot due to a change in the regulations, 
Justice Alito dissented, encouraging the Court to review 
an issue that could repeat itself in the future. Id. at 340. 
Justice Alito discussed that a complete ban on training is 
problematic under the Second Amendment because there 
is a corresponding right to engage in training “necessary 
to use it responsibly.” Id. at 364-365. It was that right—i.e., 
the right to engage in any firearm training at all—that 
was implicated in the case. The key language is in this 
sentence by Justice Alito: “Once it is recognized that the 
right at issue is a concomitant of the same right recognized 
in Heller, it became incumbent on the City to justify the 
restrictions its rule imposes[.]” Id. at 365. The right “at 
issue” involved transporting the firearm to a training 
facility because training generally was completely 
restricted within the City—so it was concomitant to 
the right recognized in Heller. Conversely, the right “at 
issue” in this case cannot be training generally because 
there is not an infringement of firearm training closely 
related to the core rights of the Second Amendment by 
the challenged regulation in Howell Township. Yet, in 
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its question presented, Petitioners allege the right “at 
issue” is training with firearms generally but that is not 
restricted by Howell Township.

The point here is that review is unnecessary because 
Petitioners do not allege they are unable to engage in 
the conduct in the question presented, making this case 
markedly different from Luis or City of New York.

* * *

This Court should not waste its resources to engage 
in a purely academic debate as to whether training is 
protected by the Second Amendment provided the Sixth 
Circuit answered the question in the affirmative and 
Petitioners do not allege they are unable to engage in the 
conduct in the question presented.

II. The Claimed Circuit Split is Illusory.

Petitioners compare two pre-Bruen cases from the 
Third and Seventh Circuits to the Sixth Circuit post-
Bruen case to claim a split amongst the circuits for 
whether training with firearms is protected under the 
Second Amendment. Ezell v. City of Chicago (Ezell I), 
651 F.3d 684 (7th Cir. 2011); Ezell v. City of Chicago (Ezell 
II), 846 F.3d 888 (7th Cir. 2017); Drummond v. Robinson 
Township, 9 F.4th 217 (3d Cir. 2021). Petitioners oversell the 
distinction between these pre-Bruen cases and this case 
post-Bruen. Similar to the Third and Seventh Circuits, 
the Sixth Circuit recognized that some training with 
firearms was protected under the Second Amendment—
but the Sixth Circuit held that a specific type of training 
at their preferred location was not covered. In discussing 



16

the purported circuit split, Petitioners also fail to address 
the holdings of the Ninth Circuit that further support 
the decision of the Sixth Circuit. See Jackson v. City & 
County of San Francisco, 746 F.3d 953 (2014); Teixeira v. 
County of Alameda, 873 F.3d 670 (2017). Based on a proper 
reading of these decisions, there is no conflict among the 
circuits and review is not warranted.

A. The Circuits Agree Some Training with 
Firearms is Protected.

The problem with the argument made by Petitioners 
is that they overstate the holdings in Ezell I, Ezell II, 
and Drummond, while misstating the holding of the 
Sixth Circuit. The holdings all agree: some training with 
firearms is protected. App.609a (“at least some training 
is protected”).

In Ezell I, the Seventh Circuit took on the narrow 
textual question as to whether “range training is 
categorically unprotected by the Second Amendment” and 
determined that it was not. Id. at 705-706. The analysis 
of the Seventh Circuit did not require significant nuance 
into the type of training at issue because the City of 
Chicago had enacted a “firing-range ban” and individual 
training within the City was not practical. Id. at 708. So, 
all that was before the Seventh Circuit in Ezell I was the 
question as to whether any range training was protected 
because no training otherwise was allowed under the City 
of Chicago’s zoning scheme. That circuit court held that 
range training was not categorically unprotected. Taken 
to its logical conclusion, this means the Seventh Circuit 
held that only some training is protected by the Second 
Amendment.
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In Ezell II, seven years after Ezell I was decided, the 
Seventh Circuit considered a slightly modified zoning 
scheme enacted by the City of Chicago. Instead of a 
complete ban, an amended zoning ordinance provided that 
“about 2.2% of the city’s total acreage even theoretically” 
could site a shooting range. Id. at 894. Still several years 
pre-Bruen, the Seventh Circuit was not required to look at 
the proposed course of conduct, so it relied on its previous 
holding that not all range training was categorically 
unprotected to advance to a scrutiny analysis in the face 
of essentially a ban on training. Id. at 893 (“Range training 
is not categorically outside of the Second Amendment”). 
The zoning scheme—that is obviously different than the 
one enacted by Howell Township—was struck down again 
under scrutiny analysis. Id. at 892-896. The Seventh 
Circuit’s holding remained limited insofar as it only 
recognized that some training was protected by the plain 
text of the Second Amendment.

Collectively, the Seventh Circuit in Ezell I and Ezell 
II narrowly held that range training is not categorically 
unprotected—i.e., some range training is protected. This 
was an easy decision to arrive at based on the City of 
Chicago’s essential ban on range training and the City’s 
landscape not being conducive to individuals training on 
their own properties, nearby ranges, and public lands like 
can be done in Howell Township. The Seventh Circuit did 
not hold that range training of any form or fashion was 
categorically protected.

The Third Circuit was no different. In Drummond, 
there were two zoning restrictions at issue: (1) the “rim-
fire rifle rule” that limited the weapons that could be used 
at a shooting club; and (2) the “non-profit ownership rule” 
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that required sportsman clubs to be nonprofit in nature. 
Id. at 224. Still pre-Bruen, the Third Circuit engaged in 
an analysis where it first determined if the restrictions 
implicated the Second Amendment or if they fell within 
an exception to the Second Amendment’s guarantee. 
Id. at 226. If the restriction did implicate the Second 
Amendment, only then would the Third Circuit engage 
in a scrutiny analysis. Id. at 229.

In the context of the rim-fire rifle rule, the Third 
Circuit considered whether it was excepted by the 
protections of the Second Amendment by analyzing 
whether the “ratifiers approved regulations barring 
training with common weapons in areas where firearms 
practice was otherwise permitted.” Id. at 227 (emphasis 
supplied). In the context of the non-profit ownership rule, 
the Third Circuit considered whether “our ancestors 
accepted prohibitions on the commercial operation of gun 
ranges in areas where they were otherwise allowed.” Id. 
(emphasis supplied). In response to both inquiries, the 
Third Circuit determined “neither type of regulation rests 
on deep historical foundations” and therefore held that the 
Second Amendment afforded protection to the conduct, 
and that was the extent of the holding that is relevant to 
this case. Id. at 225-226. In fact, the Third Circuit explicitly 
stated it was only analyzing the two zoning restrictions 
at issue: “we survey only the historical terrain necessary 
to settle whether the specific rules Drummond challenges 
fall within ‘exceptions to the Second Amendment.’” Id. at 
226. The Third Circuit even recognized that not all rules 
“restricting firearm purchase and practice to zoning 
districts compatible with those uses trigger heightened 
scrutiny” and there is not a “standalone right to . . . range 
time” under the Second Amendment. Id. at 228.
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The Sixth Circuit below recognized the holdings in 
Ezell I, Ezell II, and Drummond by acknowledging that 
“some training with firearms” is protected by the Second 
Amendment. App.609a. In other words, the Sixth Circuit 
and the Third and Seventh Circuits agree some training 
is protected.

B. The Holdings of the Circuits Do Not Conflict.

Petitioners erroneously contend that the decision of the 
Sixth Circuit is “irreconcilable” with the holdings of Ezell 
I, Ezell II, and Drummond. Pet. 14. As stated, the Seventh 
Circuit in Ezell I and Ezell II held that range training was 
not categorically unprotected, and Drummond held that 
regulations on the types of guns that can be discharged 
or the corporate status of a company where training is 
otherwise allowed implicated the Second Amendment. 
Applying these holdings to the decision below leads to no 
conflict, and considering decisions from the Ninth Circuit 
supports the line the Sixth Circuit drew in this case.

The Sixth Circuit preliminarily recognized that 
some training with firearms was protected as a matter of 
implication. App.609a. Ezell I, Ezell II, and Drummond 
do not conflict therewith. The Sixth Circuit could not stop 
there in its analysis, however; Bruen demands courts not 
look to a broad concept encompassed within the Second 
Amendment—e.g., the right to self-defense—but rather 
the specific proposed course of conduct at issue—e.g., 
carrying handguns publicly for self-defense. Bruen, 142 
S. Ct. at 2134. Strictly applying the Bruen framework, the 
Sixth Circuit determined the specific training activities at 
issue were “engaging in commercial firearm training in a 
particular part of the Township” and “engaging in long-
distance firearms training within the Township.” Ezell I, 
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Ezell II, and Drummond did not deal with either of these 
types of training, so the claim of a conflict necessarily fails.

Moreover, Ezell I, Ezell II, and Drummond dealt 
with effective bans. Here, the Sixth Circuit determined 
no effective ban existed because individual training was 
permitted, and commercial range training in a particular 
location could occur in four districts with no limit and 
the length of the range. The issue Petitioners have with 
the Zoning Ordinance is that they are not able to train 
at their preferred distance in their preferred location of 
Howell Township.

The claimed conflict here seems to essentially be that 
it is not possible to recognize ancillary rights while not 
extending protection to all claimed ancillary rights. The 
authority from the Ninth Circuit left out of Petitioners’ 
argument reveals that is not true.

The Ninth Circuit addressed ancillary rights 
alleged to be concomitant to the core right under the 
Second Amendment in Jackson v. City & County of San 
Francisco, 746 F.3d 953 (2014), in evaluating a regulation 
that purportedly eliminated a person’s ability to obtain 
ammunition. The Ninth Circuit recognized there could 
be a problem if the regulation prohibited the purchase of 
firearms thereby making “it impossible to use firearms 
for their core purpose.” Id. at 967. However, the Ninth 
Circuit ultimately held that the regulations “do not destroy 
the Second Amendment right” and survived the then-
applicable scrutiny analysis. Id. at 970.

Three years later, the Ninth Circuit considered 
another challenge couched in the context of ancillary 
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rights in Teixeira v. County of Alameda, 873 F.3d 670 
(2017). The regulation there prohibited firearm sales 
near residentially zoned districts, schools and day-care 
centers, other firearm retailers, and liquor stores. Id. 
at 673. The plaintiff alleged that the zoning restrictions 
violated the Second Amendment by impairing the sales 
of firearms and restricting firearm training. Id. at 676-
681. The Ninth Circuit—while distinguishing both Ezell 
I and Ezell II—explained that “gun buyers have no right 
to have a gun store in a particular location, at least as long 
as their access is not meaningfully constrained” and the 
zoning regulations did “not burden conduct falling within 
the” Second Amendment. Id. at 689-690.

Jackson and Teixeria explain that there is nothing 
inconsistent about the recognition of ancillary rights 
and recognizing that not all ancillary right cases invoke 
the protections of the Second Amendment—which is 
exactly what the Sixth Circuit held in this case. In fact, 
the idea that there is not a Second Amendment right to 
have a shooting range in a preferred location is one that 
the circuits are in agreement on when one considers the 
opinion below and Teixeira.

* * *

Petitioners suggest this Court grant review because 
decisions out of the Third and Seventh Circuits conflict 
with the decision of the Sixth Circuit. Pet. 14. Pre-Bruen 
holdings that training is not categorically unprotected, 
Ezell, 651 F.3d at 705-706, and specific aspects of training 
implicate the Second Amendment, Drummond, 9 F.4th 
at 225-226, do not conflict with the decision below that 
strictly applied Bruen, and a full review of circuit holdings 
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reveal the Sixth Circuit correctly addressed ancillary 
rights.

III. The Sixth Circuit Appropriately Applied Second 
Amendment Jurisprudence.

Petitioners argue as an additional basis for review that 
the Sixth Circuit’s decision conflicts with both Bruen and 
Heller. But the Sixth Circuit appropriately analyzed the 
case under Second Amendment jurisprudence by defining 
the proposed course of conduct consistent with Bruen and 
engaging in a textual analysis faithful to Heller.

A. The Sixth Circuit’s Analysis of the Proposed 
Course of Conduct was Consistent with Bruen.

This Court announced in Bruen the framework to 
analyze claims under the Second Amendment:

When the Second Amendment’s plain text 
covers an individual’s conduct, the Constitution 
presumptively protects that conduct. The 
government must then justify its regulation 
by demonstrating that it is consistent with 
the Nation’s historical tradition of firearm 
regulation. [Id. at 24.]

The threshold inquiry as to whether conduct is covered 
by the Second Amendment requires a court to determine 
“whether the plain text of the Second Amendment protects 
[the] proposed course of conduct.” Id. at 32.

This Court in Bruen immediately defined the proposed 
course of conduct as “carrying handguns publicly for self-
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defense.” Id. Even pre-Bruen, this Court consistently 
identified and defined the conduct at issue in Second 
Amendment challenges before determining whether 
the conduct is protected by the Second Amendment. 
For example, in United States v. Miller, the Court 
characterized the course of conduct as “the possession 
or use of a ‘shotgun having a barrel of less than eighteen 
inches in length[.]’” 307 U.S. 174, 178 (1939). Similarly, 
in Heller, the Court characterized the conduct at issue 
as the possession of a handgun in one’s own home for 
self-defense. 554 U.S. at 628. In McDonald v. City of 
Chicago, this Court described the conduct at issue as 
“Chicago residents who would like to keep handguns in 
their homes for self-defense[.]” 561 U.S. 742, 750 (2010) 
(plurality opinion). Bruen similarly looked at the conduct 
of responsible law-abiding persons wanting to carry arms 
in public for self-defense and what was being regulated. 
In summary: look to what a plaintiff seeks to do and what 
is being regulated to define the conduct claimed to be 
protected by the Second Amendment.

The Sixth Circuit adhered to the analysis laid out in 
Miller, Heller, McDonald, and, most importantly, Bruen, 
when it analyzed the proposed course of conduct on a 
specific level, as it explicitly explained:

The Bruen Court’s approach to defining the 
proposed course of conduct bears this out. In 
Bruen, the challenged law required gun-license 
applicants who sought to carry firearms in 
public to show “proper cause” for the issuance 
of an unrestricted license to carry a concealed 
handgun. 597 U.S. at 12-13. The Bruen plaintiffs 
wished to carry their handguns in public 
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for self-defense and applied for unrestricted 
licenses, which were denied for failure to 
show proper cause. Id. at 15-16. Rather than 
defining the proposed conduct at the high 
level of generality urged by Plaintiffs—i.e., 
“carrying handguns”—the Court’s definition 
incorporated the purpose and location of the 
plaintiffs’ desired action. The Court defined 
the “proposed course of conduct” as “carrying 
handguns publicly for self-defense,” which it 
found to be covered by the plain text of the 
Second Amendment. Id. at 32.

The Sixth Circuit’s intentional application of Bruen has 
been emphasized here because Petitioners repeatedly 
morphed their proposed course of conduct from that in 
the operative complaint—i.e., the construction and use 
of an outdoor, open-air, 1,000-yard commercial shooting 
range—to a general course of conduct—i.e., the general 
right to train with firearms.

The Sixth Circuit ultimately resolved the difficulty 
in defining the proposed course of conduct by remaining 
consistent with Bruen and looking at “the intersection 
of what the law at issue proscribes and what the plaintiff 
seeks to do.” App.618a. The Sixth Circuit analyzed the 
allegations and looked at whatever activity was being 
infringed:

Plaintiffs’ allegations and arguments make 
clear both that they wish to engage in conduct 
more specific than “firearms training” and 
that the Zoning Ordinance does not infringe 
their right to possess and carry arms in case 
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of confrontation. First, as Plaintiffs stress, 
the Zoning Ordinance does not in fact ban 
all training—it permits “shooting on private 
property as an accessory use throughout 
the Township.” One of Plaintiffs’ repeated 
objections is that the Zoning Ordinance places 
restrictions on commercial shooting ranges, 
while allowing “unorganized” non-commercial 
shooting on private property. It is uncontested 
that Oakland Tactical could invite the individual 
Plaintiffs to train on its property as guests. 
Thus, at a minimum, Plaintiffs’ proposed 
conduct necessarily involves commercial 
training.

And, examining Plaintiffs’ allegations and 
argument, their proposed conduct is narrower 
than commercial training alone. The core of 
Plaintiffs’ challenge is that Oakland Tactical 
seeks to construct a commercial range within 
Howell Township offering target shooting at 
up to 1,000 yards . . . Plaintiffs allege that 
the Zoning Ordinance prevents them from 
engaging in their desired training in two 
ways: first, it prohibits any commercial facility 
on Oakland Tactical’s leased parcel of land; 
and second, the zoning districts permitting 
commercial recreational facilities do not contain 
sufficient “undeveloped land available . . . for a 
safe, long-distance rifle range.”

Plaintiffs have therefore offered two proposed 
courses of conduct: (1) engaging in commercial 
firearms training in a particular part of the 
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Township; and (2) engaging in long-distance 
f irearms training within the Township. 
[App.618a-620a.]

The Sixth Circuit explicitly rejected the framing of the 
conduct that Petitioners put forward to this Court—i.e., 
that the conduct is training with firearms generally—for 
the reason it belies what is even being regulated: “the 
Zoning Ordinance does not in fact ban all training—it 
permits ‘shooting on private property as an accessory use 
throughout the Township . . . [and] the Zoning Ordinance 
[ ] does not prohibit’” shooting ranges in Howell Township. 
App.618a-619a.

To be sure, Petitioners’ view that any activity that 
touches training is protected by the Second Amendment 
is absurd and was rightly rejected. Accepting that view, 
courts could only look to whether there is any conduct that 
involves training generally, and, if so, then the government 
must justify a regulation that is challenged.

This Court has considered such an absurd view in the 
context of the First Amendment in response to claims that 
any purported burden on speech warrants protection. 
Arcara v. Cloud Books, Inc., 478 U.S. 697 (1986). In 
Arcara, a business owner claimed that a generally 
applicable New York law that resulted in the closure of a 
bookstore warranted First Amendment protection. Id. at 
698. The bookstore argued that the closure of the store 
burdened the right to free speech. Id. at 705. In response, 
this Court explained that claim—i.e., an incidental burden 
prompts constitutional protections—proved to be too 
much:
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Nonetheless, respondents argue that the effect 
of the statutory closure remedy impermissibly 
burdens its First Amendment protected 
bookselling activities. The severity of this 
burden is dubious at best, and is mitigated 
by the fact that respondents remain free to 
sell the same materials at another location. 
In any event, this argument proves too much, 
since every civil and criminal remedy imposes 
some conceivable burden on First Amendment 
protected activities. [Id. at 705-706.]

The idea that any conduct may warrant constitutional 
protections because of a purported incidental burden on 
the exercise of a constitutional right is simply a step too 
far. The appropriate inquiry under the Second Amendment 
looks to whether conduct is being infringed.

Judge White carefully considered exactly what 
activity was being infringed in concluding that it was either 
engaging in commercial training at a particular place in 
the Township or at extremely long distances. App.619a-
620a. Judge White even took a more conservative approach 
then necessary by analyzing the extremely long-distance 
component separate from training in a particular location, 
instead of analyzing them as the singular proposed 
conduct as alleged in the operative complaint. In dissent, 
Judge Kethledge failed to consider the intersection of 
the conduct and the challenged regulation by defining 
the conduct as “firearms training” without considering 
whether the Zoning Ordinance prohibits the same. The 
error is obvious: without an infringement there is no 
cause of action under the Second Amendment. See, e.g., 
Teixeira, 873 F.3d at 689-690. The Zoning Ordinance 
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allows for firearm training in four zoning districts, and 
the ability to engage in firearm training as an accessory 
use throughout Howell Township is undisputed.

The Sixth Circuit’s definition of the proposed course of 
conduct in this case was the result of a strict application of 
Bruen as demanded by this Court’s decisions, and Bruen 
then required a textual analysis consistent with Heller.

B. The Sixth Circuit’s Textual Analysis was 
Consistent with Heller.

This Court explained in Heller it is the operative 
clause of the Second Amendment that controls: “The 
Second Amendment is naturally divided into two parts: its 
prefatory clause and its operative clause. The former does 
not limit the latter grammatically, but rather announces a 
purpose.” 554 U.S. at 577. The prefatory clause is limited 
to resolving ambiguity: “prefatory clause [is used] to 
resolve an ambiguity in the operative cause . . . [b]ut apart 
from that clarifying function, a prefatory clause does not 
limit or expand the scope of the operative clause.” Id. at 
577-578.

This Court interpreted the meaning of “keep” 
“bear” and “arms” and defined the right as one to “have 
weapons” and “wear, bear, or carry . . . upon the person 
or in the clothing or in a pocket, for the purpose . . . of 
being armed and ready for offensive or defensive action 
in a case of conflict with another person.” Id. at 582-584. 
Heller confirmed its conclusion of this textual analysis by 
looking at the textual meanings from the following specific 
history: “English history dating from the late 1600s, along 
with American colonial views leading up to the founding,” 
“state constitutions that preceded and immediately 
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followed adoption of the Second Amendment,” and “how 
the Second Amendment was interpreted from immediately 
after its ratification through the end of the 19th century.” 
Bruen, 142 S. Ct. at 2128 (quoting Heller, 554 U.S. at 600-
01, 605, 662, n. 28). Heller’s textual approach resulted 
in the Second Amendment protecting the core right for 
“law-abiding, responsible citizens to use arms in defense 
of hearth and home.” Heller, 544 U.S. at 635; McDonald 
v. City of Chicago, 561 U.S. 742, 786 (2010) (Stevens, J., 
dissenting) (plurality opinion) (quoting Heller, 554 U.S. 
at 635). The right, however, was not unlimited: “we do 
not read the Second Amendment to protect the right of 
citizens to carry arms for any sort of confrontation, just as 
we do not read the First Amendment to protect the right 
of citizens to speak for any purpose.” Id. at 595.

The Sixth Circuit applied the analysis to both of 
Petitioners’ proposed courses of conduct: “(1) engaging 
in commercial firearms training in a particular part of 
the Township; and (2) engaging in long-distance firearms 
training within the Township.” App.619a. The Sixth 
Circuit recognized that the analysis began “one step 
removed from the plain text” because they were alleging 
“implied ancillary rights.” App.618a.

In analyzing the conduct of commercial firearms 
training in Howell Township, the Sixth Circuit had no 
issue in concluding that “the Second Amendment protects 
the right to engage in commercial firearms training as 
necessary to protect the right to effectively bear arms 
in case of confrontation[.]” App.620a.2 However, the 

2.  In recognizing that commercial training—as opposed 
to just training—was protected by the Second Amendment, the 
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Sixth Circuit similarly had no issue in concluding the 
Zoning Ordinance “does not interfere with the Second 
Amendment right to keep and bear arms in case of 
confrontation” because “the ordinance permits shooting 
ranges—commercial training—within the Township.” 
App.620a. The issue was squarely—as defined in the 
proposed course of conduct—whether the Second 
Amendment protected commercial training in a particular 
location of Howell Township.

Petitioners utterly fail to explain the errors of the Sixth 
Circuit’s textual analysis focused on the proposed courses 
of conduct and instead revert back to the characterization 
of the proposed course of conduct. Pet. 22. As clearly 
explained by the Sixth Circuit, the proposed course of 
conduct cannot simply be training with firearms because 
the Zoning Ordinance does not infringe on that right in 
Howell Township—the Zoning Ordinance restricts where 
Petitioners can locate a shooting range.

In analyzing the correct proposed courses of conduct, 
the Sixth Circuit focused on whether the conduct was 
“necessary” to effectuate the core rights recognized in 
Heller under the Second Amendment. Luis, 578 U.S. at 26 
(providing protections to “closely related acts necessary” 
to the exercise of core constitutional rights) (Thomas, J., 
concurring); City of New York, 590 U.S. at 365 (providing 
the right to take a gun to the range is protected to the 
extent it is “necessary to use it responsibly”) (Alito, J., 
dissenting).

Sixth Circuit noted that commercial training had to be protected 
because, if not, there would be individuals who otherwise would 
not be able to engage in training. App.620a.
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As to the first proposed course of conduct, the Sixth 
Circuit held that it was not necessary for Petitioners 
to train in a specific location of Howell Township to 
effectuate the core right under the Second Amendment. 
App.620a. Judge Kethledge disagreed because in his view 
the “circumstance of place” is not relevant to determine 
whether the plain text of the Second Amendment covers 
conduct. App.633a. The point missed here is that the 
specific location Petitioners claim a Second Amendment 
right to is necessarily part of the claim because the Zoning 
Ordinance does not ban commercial training in Howell 
Township. It is Petitioners—not Judge White—that 
brought the “circumstance of place” into this case when 
they alleged a right to train at a preferred location in 
Howell Township. Judge White correctly concluded the 
Second Amendment does not protect the right to have a 
commercial shooting range anywhere in Howell Township. 
The reason is because shooting at the specific location 
leased by Petitioners is not necessary to effectuate the 
core right in the Second Amendment as Petitioners are 
able to train in other areas of Howell Township. Most 
notably, Judge Kethledge failed to address or explain 
why training at a particular location was necessary to 
effectuate the core rights under the Second Amendment.

Turning to the second proposed course of conduct and 
whether the Second Amendment protects long-distance 
firearms training in Howell Township, the entire panel 
agreed—including Judge Kethledge dissenting—that 
conduct was not protected: “We cannot conclude . . . the 
plain text of the Second amendment covers the second 
formulation of Plaintiffs’ proposed course of conduct—the 
right to commercially available sites to train to achieve 
proficiency in long-range shooting at distances up to 1,000 
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yards,” App.623a, “I have no quarrel with the majority’s 
point about ‘extremely long distances,’” App.632a. The 
reason is because the core right of the Second Amendment 
announced in Heller—that arms be kept or borne for 
self-defense or in cases of confrontation—does not 
require training at distances greater than a half-mile. 
In other words, the panel agreed training at extremely 
long distances as Petitioners suggest is not necessary to 
effectuate the core purpose of the Second Amendment—at 
least not on the evidence that was provided.

Petitioners claim the Sixth Circuit erred because 
“firearms in common use for lawful purposes have an 
effective range that extends to 1,000 yards.” Pet. 26. That 
argument misses the mark entirely by ignoring the core 
purpose of the Second Amendment explained in Heller: 
the Second Amendment’s purpose is to secure the right for 
“law-abiding, responsible citizens to use arms in defense 
of hearth and home.” Id. at 635. The entire panel of the 
Sixth Circuit agreed on this point, and Petitioners have 
not identified any other court that has recognized a right 
to engage in training at such great distances, why training 
at such long distances is concomitant to the core purpose 
of the Second Amendment, or why training at a shorter 
distance is in any way infringed by the Zoning Ordinance.

* * *

Petitioners seek to engage in outdoor, open-air, 
commercial firearm training in Howell Township at 
distances beyond 1,000-yards but are unable to on the land 
Oakland Tactical leases because of the Zoning Ordinance. 
The Sixth Circuit strictly applied Bruen by looking at what 
Petitioners seek to do and what the Zoning Ordinance 
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restricts. The intersection of the activity Petitioners seek 
to engage in and what the Zoning Ordinance restricts 
led the Sixth Circuit to conclude Petitioners’ proposed 
course of conduct was either commercially training at a 
preferred location in Howell Township or training at long 
distances of 1,000 yards in Howell Township. A textual 
analysis consistent with Heller determined that neither 
proposed course of conduct was necessary to protect the 
core purpose of the Second Amendment to possess and 
carry weapons in cases of confrontation. No further review 
by this Court is necessary.

IV. Even if this Court Desires to Address the Issue of 
Ancillary Rights, this Case is a Poor Vehicle to Use.

Petitioners attempt to convince this Court that 
this case is an ideal vehicle for this Court to review the 
issue of protection of ancillary rights under the Second 
Amendment. Pet. 18. The opposite is true.

Preliminarily, and although overlooked by Petitioners, 
this Court must understand that granting review in 
this case would be to grant review of the first federal 
case post-Bruen to deal with intersection of purported 
ancillary rights under the Second Amendment and 
zoning regulations. This Court recognizes under these 
circumstances that it is appropriate for this Court to 
decline review and allow percolation in the lower courts. 
Box v. Planned Parenthood of Indiana & Kentucky, Inc., 
139 S. Ct. 1780, 1784 (2019) (Thomas, J., concurring) (“[B]
ecause further percolation may assist in our review of 
the issue of first impression, I join the Court in declining 
to take up the issue now”); Calvert v. Texas, 141 S. Ct. 
1605, 1606 (2021) (Sotomayor, J., concurring) (“The legal 
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question [ ] is complex and would benefit from further 
percolation in lower courts prior to this Court granting 
review”). Review in the context of Petitioners’ framing of 
the question presented—whether training with firearms is 
protected by the Second Amendment—seems particularly 
problematic as an answer by this Court on that issue 
would reverberate down to other ancillary rights claimed 
under the plain text of the Second Amendment post-
Bruen and deprive this Court from having the benefit of 
independent review as to whether a variety of claimed 
ancillary rights are protected under the plain text of the 
Second Amendment. Simply put, review at this point in 
time would be entirely premature even if this Court feels 
compelled to address the issue of ancillary rights under 
the Second Amendment.

The next issue with granting review in this case 
relates to Petitioners’ failing to explain the entire 
factual predicate which this case relies. Pled pre-Bruen, 
Petitioners’ proposed course of conduct has shapeshifted 
at every turn in an attempt to state a claim. In the Sixth 
Circuit’s initial review—where it remanded the case back 
to the District Court because of this Court’s decision in 
Bruen—it noted as much. App.6a. By the time the case 
made it back to the Sixth Circuit, Petitioners—without 
ever amending their complaint—had gone even further 
by no longer asserting the right to train outdoor or at long 
ranges and instead alleged just a general right to train. 
The problem is that Petitioners have failed to explain, 
let alone allege in their operative complaint, how the 
Individual Petitioners are unable to engage in training 
and the discharge of firearms in Howell Township.

A review of the actual allegations by Petitioners in the 
operative complaint as opposed to the arguments made 
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by the lawyers will help this Court avoid being surprised 
in the event it grants review that the allegations do not 
match the arguments. See Shapiro, Certiorari Practice: 
The Supreme Court’s Shrinking Docket, 24 lItIgatIon 
25 (1998) (“By the same token, if the facts are snarled in 
confusion the Court will deny review. Such a case presents 
the danger of an unpleasant and costly surprise: once 
the true facts have been unraveled, it may appear that 
the ‘issue presented’ is not really presented at all”). The 
allegations make clear that it is only convenience desired 
by Petitioners: all Petitioners allege is that other shooting 
ranges are not adequate or convenient and they would 
prefer a shooting range in Howell Township. App.31a-
37a. None of the Petitioners allege that it is not possible 
to train with firearms. What this means is that the review 
of the question presented should not be granted because 
the allegations do not match the arguments. Perhaps a 
different case will make its way through the Court’s post-
Bruen where the general right to train is infringed—but 
this is not that case.

The final issue with granting review for this case 
relates to all of the unresolved issues in this case. Not 
only are there issues of standing that were raised by 
Howell Township but not relied on below in dismissing 
the case, but Judge Kethledge raised his own concerns 
about Oakland Tactical’s standing. App.635a-636a. In 
addition, to the extent this case were to ever advance 
to Howell Township providing historical analogues to 
support its zoning regulations, dismissal there would 
be inevitable as regulations on shooting ranges have 
historical connections. See, e.g., Ezell I, 651 F.3d at 705-706 
(discussing historical regulations akin to Euclidean zoning 
schemes); Drummond, 9 F4th 217 at 228 (discussing the 
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relevant historical authorities pointed out in Ezell I). Yet, 
as this Court is well aware, additional issues may arise 
based on this Court’s recent opinion in United States v. 
Rahimi, 144 S. Ct. 1889 (2024), where seven different 
opinions were issued concerning the application of history 
and tradition in assessing the constitutionality of a 
regulation in a particular case.

CONCLUSION AND RELIEF REQUESTED

For the foregoing reasons, this Court should deny the 
petition for certiorari.

Respectfully submitted,

October 21, 2024

ChrIstopher s. patterson

Counsel of Record
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JURISDICTION 

 

 This Court has jurisdiction to hear this case for the following reasons: 

 

1. Howell-Mason, LLC has filed this application for leave to appeal with the Court of Appeals 

within twenty-one (21) days after the entry of the order appealed from pursuant to MCR 

§7.205(A)(1).  

2. The procedural motion denied from the bench on August 15, 2024, is being appealed 

outside of the twenty-one (21) day requirement because it did not make procedural or 

financial sense to appeal said ruling prior to the main opinion being issued by the lower 

court. 
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xi 

 

ALLEGATIONS OF ERROR & RELIEF SOUGHT 

 

1. The lower court abused its discretion in denying and rescheduling several procedural 

motions aimed at allowing the court to simultaneously consider the constitutionality of an 

ordinance to be applied and the legality of the application of the ordinance should it be 

found constitutional.  

2. The lower court misapprehended and/or grossly misapplied the substantial evidence test in 

upholding Howell Township’s decision. 

3. The lower court made several clearly erroneous findings and interpretations of fundamental 

principles of law. 

4. As such, Appellant, Howell-Mason, LLC, respectfully requests that this Court: 

a. Peremptorily reverse the lower court; or 

b. Grant leave to fully appeal this matter. 
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xii 

 

STANDARD OF REVIEW 

 

The Court of Appeals reviews de novo a circuit court’s decision when sitting as an appellate 

body "because the interpretation of the pertinent law and its application to the facts at hand present 

questions of law." Ansell v. Delta Cty. Planning Comm'n, 332 Mich. App. 451, 456, 957 N.W.2d 

47, 50 (2020); citing Hughes v Almena Twp, 284 Mich App 50, 60; 771 NW2d 453 (2009); Risko 

v Grand Haven Charter Twp Zoning Bd of Appeals, 284 Mich App 453, 458-459; 773 NW2d 730 

(2009). 

In other words, the Court of Appeals reviews the lower court’s decision to determine 

"whether the lower court applied correct legal principles and whether it misapprehended or grossly 

misapplied the substantial evidence test to the [municipality]'s factual findings." Hughes v. Almena 

Twp., 284 Mich. App. 50, 60, 771 N.W.2d 453, 460-61 (2009); citing Boyd v Civil Service Comm, 

220 Mich. App. 226, 234; 559 N.W.2d 342 (1996). “This standard regarding the substantial 

evidence test is the same as the familiar "clearly erroneous" standard.” Id. “A finding is clearly 

erroneous if the reviewing court, on the whole record, is left with the definite and firm conviction 

that a mistake has been made.” Id. 

A trial court’s decision to grant or deny a procedural motion is reviewed for an abuse of 

discretion. See Mich Millers Mut Ins Co v. Bronson Plating Co, 197 Mich App 482, 494, 496 

NW2d 373 (1992); Park Forest v. Smith, 112 Mich App 421, 429, 316 NW2d 442 (1982); PT 

Today, Inc v. Comm’r of Office of Fin & Ins Servs, 270 Mich App 110, 151, 715 NW2d 398 (226).  

 “An abuse of discretion occurs when an unprejudiced person considering the facts upon 

which the decision was made would say that there was no justification or excuse for the decision.” 

City of Novi v. Robert Adell Children's Funded Tr., 473 Mich. 242, 254, 701 N.W.2d 144, 152 

(2005); citing Gilbert v DaimlerChrysler Corp, 470 Mich. 749, 761-762; 685 N.W.2d 391 (2004). 
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“Discretion is abused when the decision results in "an outcome falling outside [the] principled 

range of outcomes." People v Babcock, 469 Mich. 247, 269; 666 N.W.2d 231 (2003), see also City 

of Novi v. Robert Adell Children's Funded Tr., 473 Mich. 242, 254, 701 N.W.2d 144, 152 (2005). 
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xiv 

 

STATEMENT OF QUESTIONS PRESENTED 

 

1. Whether the lower court abused its discretion in denying Appellant’s motion to adjourn 

oral argument to align with oral arguments on motions for summary disposition in 

companion litigation where he instant circuit court appeal challenges the legality of the 

Township Board’s decision (i.e. the legality of how the ordinance at issue was applied) and 

the companion litigation challenges the legality of the ordinance itself. In refusing to 

coordinate oral arguments the lower court applied the law before ruling on its legality, thus 

predetermining the outcome of the companion litigation before the court issued a 

scheduling order therein.  

2. Whether the lower court misunderstood and misapplied Fonda Island & Briggs Joint Water 

Authority v. Green Oak Township, which presents nearly an identical set of facts, 

circumstances, and legal tests that this case. 

3. Whether the lower court failed to address the reasonableness of the ordinance at issue in 

concluding that the ordinance at issue does not violate any constitutional provisions. 

4. Whether the lower court improperly conflated the fundamental concepts of equal protection 

and procedural due process citing only due process cases to make a ruling on equal 

protection.  

5. Whether the lower court grossly misapplied the substantial evidence test by wholly 

ignoring expert analysis by State of Michigan scientists and engineers along with other 

experts with peculiar knowledge of complex issues in favor of speculative comments made 

by lay objectors far beyond the scope of the rules of evidence. 
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6. Whether the lower court erred in determining that a township ordinance directly 

contradicting several statutes and regulations fully administered by the State of Michigan 

was appropriate.
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I. FACTUAL BACKGROUND 

 

Appellant, HOWELL-MASON, LLC, is a Michigan Limited Liability Company with a 

principal place of business in Howell, Livingston County, Michigan. Appellant is in the business 

of developing and operating gasoline service stations with attached restaurants. 

Appellee, HOWELL TOWNSHIP, is a Michigan General Law Township with offices located 

at 3525 Byon Road, Howell, Livingston County, Michigan 48855.  

Appellant owns three contiguous parcels of real property located at and near the corner of 

Mason Road and Burkart Road in Howell Township.1 The Subject Property includes two parcels 

(Tax ID Nos. 4706-33-300-001 and 4706-33-300-108) that are currently zoned Neighborhood 

Service Commercial (NSC), in which gasoline service stations are permitted as a special land use. 

The third parcel is currently zoned residential, master planned commercial, and is not at issue in 

this matter.  

All three of Appellant’s parcels are master planned for commercial use and sit within the 

commercial corridor contemplated by the Township’s master plan. The immediate vicinity of the 

Subject Property has been tapped as an area of significant residential and commercial development 

in the township, with approximately one thousand (1,000) residential homes approved to be built 

across the street from the commercial corridor in which the Subject Property is located.2 Appellant 

purchased the Subject Property specifically because of the current and future zoning designations, 

as well as the significant residential and commercial development in the area. 

 
1 Appx 194 
2 Appx 196 
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The Subject Property is located at the far edge of a large wellhead protection area.3 The 

Michigan Department of Environment, Great Lakes, and Energy (EGLE) approves and regulates 

wellhead protection areas. 

Section 16.11(C)(8) of the Howell Township Zoning Ordinance states: “No gasoline service 

station shall be permitted within three hundred (300) feet of a wellhead protection area” without 

any explanation, reasoning, or objective tests for which evidence could be submitted to determine 

the reasonableness of a proposed service station development on a case-by-case basis.4  

In or around late 2020, Appellant approached the Township about submitting its application to 

develop a gasoline service station and drive through restaurant on the Subject Property. The 

Township advised that Appellant had to apply to the Zoning Board of Appeals (ZBA) for a use 

variance to avoid a general prohibition of gasoline service stations in or near wellhead protection 

areas in the Township’s zoning ordinance. Appellant proceeded as directed. Additionally, the 

Township verbally told Appellant that gasoline service would likely work in that location and to 

first obtain approval of the Marion, Oceola, Genoa Water Authority (MHOG).  

As instructed, Appellant approached MHOG to discuss the viability of the proposed gasoline 

service station project in or near the wellhead protection area. On February 1, 2021, MHOG issued 

a letter to Appellant approving the proposed project with conditions.  

On March 16, 2021, the Howell Township ZBA then held a hearing and denied Appellant’s 

use variance application. This occurred despite the fact that the Howell Township Zoning 

Ordinance prohibits the ZBA from issuing use variances making this hearing and process wholly 

unnecessary and inappropriate.  

 
3 Appx 198 
4 Appx 200-201 
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After its use variance was denied, Appellant then requested that the Township consider 

amending §16.11 of its zoning ordinance to allow for gasoline service stations within a wellhead 

protection area with MHOG’s approval. The Howell Township Board of Trustees then proceeded 

to hold two (2) public meetings on March 20, 2023, and May 8, 2023, at which Appellant’s 

proposed zoning ordinance amendment, Appellant’s property, and Appellant’s SLUP application, 

while not explicitly on the agenda, were nevertheless discussed and voted on at the meeting. 

Appellant was not given notice of these meetings or opportunity to be heard.5 Upon information 

and belief, at one of the meetings held secret from Appellant, the executive director of MHOG 

stated that it would be most beneficial for Appellant’s proposed development to be within the 

wellhead protection area as MHOG could provide an additional level of oversight. The director of 

MHOG also stated that MHOG had a large 2,000 gallon above-ground diesel storage tank at its 

facility which poses substantially more risk than a modern underground tank system, and because 

it is located within close proximity to the current MHOG wellhead. The Howell Township Board 

ultimately voted to decline Appellant’s proposed zoning ordinance amendment, and later voted to 

send a wellhead protection ordinance drafted by MHOG and adopted by neighboring 

municipalities to the Planning Commission for consideration with one significant addition – a 

complete prohibition of gasoline service stations.6  

Subsequently, Appellant regrouped, applied, and received permits and/or approvals for the 

project from all necessary parties, sans the Township, including but not limited to (1) the State of 

Michigan Department of Licensing and Regulatory Affairs (LARA); (2), EGLE; (3) State of 

Michigan Fire Marshal; and (4) local fire Marshal.  

 
5 Audio recordings of those meetings were provided to Appellant by the Township via Freedom of Information Act 

request.  
6 Appx 203-216 

R
E

C
E

IV
E

D
 by M

C
O

A
 10/7/2024 2:23:21 PM



 

4 

 

On or around June 26, 2023, Appellant submitted a special land use permit application (SLUP) 

and site plan to develop a new gasoline service station and drive-through restaurant on the Subject 

Property located in in Howell Township, currently zoned Neighborhood Service Commercial 

(NSC), in which gasoline service stations are permitted as a special land use. The application was 

supplemented on or around October 17, 2023.7  

In conjunction with Appellant’s SLUP application and site plan submission, the Township 

required Appellant to sign an agreement to reimburse the Township for “all expenses at actual cost 

for professional services related to the application required by the Township for the issuance of 

any permits, approvals, reviews, and attendance at meetings, by the Township’s Planner, 

Landscape Architects, Legal Counsel, Engineering and Administrative Staff, over and above the 

fees listed in the Howell Township Fee Schedule.” However, the Howell Township Zoning 

Ordinance does not explicitly specify the reimbursement agreement and procedure. 

The 2023 SLUP application, as supplemented, included all other permits/approvals received 

from State, County, and Local authorities, along with expert reports from qualified experts 

regarding issues including, but not limited to, underground storage tank technology, expert 

municipal planning considerations, and favorable hydrogeologic conditions of the Subject 

Property and surrounding area.  

For instance, the geology of the Subject Property and surrounding area provides natural 

protection of groundwater from intrusion of surface water. Based upon data derived directly from 

the MHOG Wellhead Protection Plan (August 2023), the groundwater is located within a confined 

aquifer in which the groundwater flow is in a northerly direction, and the current wellhead and 

potential future wellhead sites are located upgradient generally several thousand feet south of the 

 
7 Appx 218-298 
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Subject Property. The natural flow of groundwater travels away from wellfields and toward the 

Subject Property. Additionally, the MHOG aquifer is confined by thick clay layer and bedrock 

layers approximately which act as a protective barrier preventing surface water from commingling 

with the aquifer.  

On November 21, 2023, the Howell Township Planning Commission conducted a public 

hearing on Appellant’s SLUP application. The meeting was a public free-for-all in which the 

Commission received inappropriate and incorrect legal advice from its planners, fundamentally 

misunderstood its role, employed no parliamentary procedure or any cognizable procedure 

whatsoever, and failed to control members of the public throughout the meeting. The large crowd 

vowed to appear at all future meetings of any nature regarding Appellant’s proposed gasoline 

service station.8  

At the conclusion of the meeting the Planning Commission took no action on Appellant’s site 

plan choosing instead to table its review indefinitely and voted unanimously to recommend denial 

of the SLUP based on the prohibitive language in §16.11(C)(8) of its Zoning Ordinance. The 

Planning Commission acknowledged its own lack of authority to grant the application at the outset 

of the hearing. 

On December 11, 2023, the Howell Township Board of Trustees held a regular meeting at 

which they voted to deny the SLUP. The Township Board ignored presentations by qualified 

experts regarding the nature of the local family-owned business by company ownership, the site 

plan by Boss Engineering, favorable hydrogeological conditions by Mannik & Smith Group, 

planning issues by PLB Planning Group, and safety of cutting-edge gasoline storage and 

dispensing technology by Oscar Larson Co. The meeting quickly devolved into anger over the 

 
8 A copy of the meeting minutes can be found at Appx 282-284. The transcript of the meeting is at Appx 287-334. A 

video of the meeting can be found at ROA 654.  
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price of gas and the tax code. One Board member explicitly stated that his decision was based 

solely on his personal aversion to having a gas station near his personal residence in flagrant 

disregard to the evidence.9 No members of the public appeared at the December 11, 2023, Board 

Meeting.  

On February 1, 2021, and again on February 23, 2023, MHOG issued letters approving 

Appellant’s proposed gasoline service station with conditions.10 However, in a complete reversal, 

on May 19, 2023, MHOG issued a letter addressed to Township retracting its prior approval of 

Appellant’s project. The Township did not disclose the letter to Appellant until August 2, 2023 – 

nearly ninety (90) days after it was received by the Township.11 Upon information and belief, the 

Township colluded with MHOG to retract its approval. What’s more, the May 19, 2023, MHOG 

letter, which was hidden from Appellant for nearly ninety (90) days, was erroneous in many 

respects, including but not limited to being based on a review of a previous draft of the site plan 

rather than the final plan submitted to and considered by the Township. 

Then, on November 15, 2023, MHOG held a public meeting at which it passed a resolution 

regarding the inappropriateness of Appellant’s proposed project.12 Appellant was not given notice 

of the MHOG public meeting and was not provided a copy of the resolution by MHOG nor the 

Township.  

Following the Township Board’s denial of Appellant’s SLUP application, Appellant submitted 

its application to the Zoning Board of Appeals to appeal the Board decision and to request 

dimensional and use variances. The Howell Township Zoning Board of Appeals lacks jurisdiction 

 
9 A copy of the meeting minutes is at Appx 335-339. The transcript of the meeting is at Appx 341-367, Exhibit K. 

ROA 780. A video of the meeting can be found at ROA 655. 
10 Appx 370 
11 Appx 374 
12 Appx 376 
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to hear appeals of SLUP decisions,13 and lacks jurisdiction to grant use variances.14 Nevertheless, 

on December 16, 2023, Appellant submitted a ZBA application with an explanatory letter from its 

counsel out of an abundance of caution specifically to fulfill the finality requirements as required 

by Paragon v. City of Novi, 452 Mich 568, 550 NW2d 772 (1996).15 The Township attorney 

responded with a letter feigning confusion over the application’s purpose.16 Appellant then 

responded with an additional letter further explaining its request and position.17  

The Township attorney responded with a letter taking the position that “jurisdiction” and 

“authority” are separate and distinct terms, and as such the ZBA had “jurisdiction” over the 

Appellant’s appeal and was thus obligated to hold a hearing. However, despite having 

“jurisdiction,” the ZBA lacked “authority” to grant any relief.18 Appellant then responded with a 

detailed letter objecting to the Township’s position and submitted a revised ZBA application in 

case the Township required yet another performative hearing with predetermined outcome.19  

On January 31, 2024, the Howell Township Zoning Administrator issued a letter to Appellant 

confirming Appellant’s position that the ZBA lacked jurisdiction to hear Appellant’s appeal and 

variance requests and returned the application and filing fee20.   

 
13 Howell Twp. Zoning Ord. § 22.06(C) (“The ZBA may not change the zoning district classification of any property, 

may not change any of the terms of the Ordinance, and may not take any actions that result in the making of legislative 

changes to this Ordinance. The ZBA may not hear an appeal from a Township decision regarding a special land use 

or PUD.”) 
14 Howell Twp. Zoning Ord. § 22.06(F) (“Under no circumstances shall the Board of Appeals grant a variance to 

allow a use not permissible under the terms of this Ordinance in the zoning district in which the variance is to be 

located.”). 
15 Appellant’s initial ZBA application is at Appx 378-383 

16 Appx 386 
17 Appx 395 
18 Appx 398 
19 Appx 402-451 
20  Appx 453 
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II. PROCEDURAL POSTURE 

 

Following the Township Board’s vote to deny Appellant’s SPLUP application, Appellant filed 

two (2) companion actions:  

1. The instant appeal from the Township Board to the Circuit Court challenging the legality 

of the Board’s decision and application of §16.aa(C)(8), Case No. 24-350-AA; and 

2. An original action challenging the constitutionality of the ordinance applied by the 

Board, along with several other claims unable to be proffered in the context of the circuit 

court appeal, Case No. 24-32242-CZ. 

Both the court rules controlling appeals to circuit court and litigation in circuit court allow for 

both distinct actions to be filed and to proceed simultaneously. See MCR § 7.122(A)(2) (“This rule 

does not restrict the right of a party to bring a complaint for relief relating to a determination under 

a zoning ordinance.”); and MCR § 2.605(c) (“The existence of another adequate remedy does not 

preclude a judgment for declaratory relief in an appropriate case.”).  

While the two cases stem from the same facts and circumstances, they are two procedurally 

and legally distinct actions. An appeal to circuit court challenges the legality of the decision of the 

municipal board, whereas this challenges the legality of an ordinance on which the decision was 

based. 

An initial status conference was held on July 16, 2024, at which Appellant was prepared to 

discuss scheduling, and indicated that it would like to schedule oral arguments in the appeal to be 

argued at the same time as motions for summary disposition in this case. In that scenario, the court 

would logically be able to first consider the constitutionality of the ordinance governing the 

decision of the Township Board before engaging in an analysis of the legality of the application of 

the ordinance in the appeal. However, it became clear that the court did not understand the law and 
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procedure and considered the two cases to be duplicative. Court staff indicated that should a motion 

to consolidate be filed it would be denied. 

Following the status conference the court issued an order sua sponte staying this case 

“temporarily until August 15, 2024, or until further order of the Court.”21 The order effectively 

granted a preliminary injunction – an extraordinary writ - without motion or hearing in clear 

violation of MCR § 3.310. Oral argument in the instant appeal was scheduled for August 15, 2024. 

Appellant then filed the following motions to be heard on August 15, 2024: 

1. Motion for relief from stay in the companion litigation; 

2. Motion for summary disposition in the companion litigation; and 

3. Motion to adjourn oral argument in the appeal to align oral argument with motion for 

summary disposition in the companion litigation.  

Within an hour of filing the above referenced motions, the court unilaterally rescheduled the 

motions for relief from stay and motion for summary disposition to a date following oral argument 

on the appeal.  

On August 15, 2024, the motion to adjourn oral argument was denied from the bench. The 

appeal proceeded to oral argument. While counsel was informed at the status conference that the 

court had cleared the afternoon for the oral argument, Appellant was informed mid-argument that 

the court had other matters to attend to and to wrap it up.  

Following oral argument, the court held a status conference in which it lifted the stay in the 

companion case, but did not issue a scheduling order. A scheduling order was later stipulated to by 

the parties and submitted to the court. 

 
21 Appx 16. 
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On September 17, 2024, counsel received the court’s Opinion and Order on the appeal dated 

September 16, 2024, via email. The opinion, in short, determined that this was a legally and 

logically sound outcome: 

 

STATE OF MICHIGAN (EGLE)  

Vested with sole regulatory authority of wellhead protection, drinking water quality, 

 and underground storage tanks. 

 

EGLE APPROVED 

 

  

 

HOWELL TOWNSHIP  

No regulatory authority over wellhead protection, drinking water quality,  

or underground storage tanks. 

 

DENIED 

Because the proposed project is in a wellhead protection area 

Determined by EGLE 

 

 

 

 In the name of “judicial economy,” the court chose to bifurcate two distinct procedural and 

legal matters arising from a common nucleus of operative fact but chose to apply the law at issue 

before considering the constitutionality of the law to be applied. The practical result of this 

incorrect procedure is that the court has effectively predetermined the outcome of the companion 

litigation before issuing a scheduling order therein.   
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III. SUMMARY OF ARGUMENT 

 

To borrow a phrase from the circuit court’s opinion, the court would struggle to handle the 

procedure or analysis of the law more incorrectly.  

The lower court abused its discretion in denying Appellant’s motion to adjourn oral argument 

to align with oral arguments on motions for summary disposition in companion litigation. The 

instant circuit court appeal challenges the legality of the Township Board’s decision (i.e. the 

legality of how the ordinance at issue was applied). The companion litigation challenges the 

legality of the ordinance itself. In refusing to coordinate oral arguments, the lower court applied 

the law before ruling on its legality, thus predetermining the outcome of the companion litigation 

before the court issued a scheduling order therein.  

The lower court misunderstood and misapplied of Fonda Island & Briggs Joint Water 

Authority v. Green Oak Township, which presents nearly an identical set of facts, circumstances, 

and legal tests as this case. 

The lower court failed to address the reasonableness of the ordinance at issue likely because 

the ordinance at issue is so patently unreasonable that any analysis that it was reasonable wouldn’t 

pass the straight face test. 

The lower court improperly conflated the fundamental concepts of equal protection and 

procedural due process citing only due process cases to make a ruling on equal protection.  

The lower court grossly misapplied the substantial evidence test by wholly ignoring expert 

analysis by State of Michigan scientists and engineers along with other experts with peculiar 

knowledge of complex issues in favor of speculative comments made by lay objectors far beyond 

the scope of the rules of evidence. 
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The lower court erred in determining that a township ordinance directly contradicting several 

statutes and regulations fully administered by the State of Michigan was appropriate.  

Peremptory reversal is warranted. 

IV. LAW & ARGUMENT 

 

A. THE LOWER COURT ABUSED ITS DISCRETION IN BIFURCATING TWO 

CASES RESULTING FROM A COMMON NUCLEUS OF OPERATIVE FACT 

BY APPLYING AN ORDINANCE BEFORE RULING ON THE 

CONSTITUTIONALITY OF THE ORDINANCE.  

 

1. Standard of review. 

A trial court’s decision to grant or deny a procedural motion is reviewed for an abuse of 

discretion. See Mich Millers Mut Ins Co v. Bronson Plating Co, 197 Mich App 482, 494, 496 

NW2d 373 (1992); Park Forest v. Smith, 112 Mich App 421, 429, 316 NW2d 442 (1982); PT 

Today, Inc v. Comm’r of Office of Fin & Ins Servs, 270 Mich App 110, 151, 715 NW2d 398 (226).  

 “An abuse of discretion occurs when an unprejudiced person considering the facts upon 

which the decision was made would say that there was no justification or excuse for the decision.” 

City of Novi v. Robert Adell Children's Funded Tr., 473 Mich. 242, 254, 701 N.W.2d 144, 152 

(2005); citing Gilbert v DaimlerChrysler Corp, 470 Mich. 749, 761-762; 685 N.W.2d 391 (2004). 

“Discretion is abused when the decision results in "an outcome falling outside [the] principled 

range of outcomes." People v Babcock, 469 Mich. 247, 269; 666 N.W.2d 231 (2003), see also City 

of Novi v. Robert Adell Children's Funded Tr., 473 Mich. 242, 254, 701 N.W.2d 144, 152 (2005). 

2. Abuse of discretion by applying a law before ruling on its constitutionality.  

The peculiar procedural posture set forth above is the result of discretionary abuse. The instant 

appeal and the companion litigation arise from a common nucleus of operative fact but are required 

by rule to be filed under two separate case codes. First, this appeal challenges the legality of the 

Township Board’s decision, including the legality of how the challenged ordinance was applied. 
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On the other hand, the companion litigation challenges the legality of the ordinance itself, along 

with many other claims incapable of being brought in the context of an appeal. Given the unique 

procedural requirements Appellant requested that oral argument on this appeal be aligned with oral 

arguments on motion for summary disposition in the companion litigation so that the court could 

reasonably analyze the legality of the ordinance before applying it. However, the court chose to 

do the exact opposite. 

In the name of “judicial economy,” the court chose to bifurcate two distinct procedural and 

legal matters arising from a common nucleus of operative fact but chose to apply the law before 

considering the constitutionality of the law to be applied. The practical result of this incorrect 

procedure is that the court has effectively predetermined the outcome of the companion litigation 

before issuing a scheduling order therein. Unless the court is poised to issue ruling in the 

companion litigation that directly contradicts its ruling in this matter, the companion litigation was 

all but over before the issuance of a scheduling order therein. Thus, the lower court has presented 

Appellant with two unsavory options: (1) give up and walk away from millions of dollars it has 

already invested in its project; or (2) incur unnecessary expense in litigating the companion 

litigation to a conclusion, which the court has all but ensured will be unfavorable to Appellant, and 

seeking relief on appeal at yet additional expense.  

The practical outcome of the lower court’s exercise of discretion is patently incorrect falling 

far beyond the principled range of outcomes without any justification – let alone a reasonable one. 

The lower court simply didn’t want to engage with this case and made a political calculation to 

hand perceived prospective voters their preferred outcome while ignoring all reasonable 
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procedural and legal analysis to achieve this end.22 There is no other reasonable way to rationalize 

this conclusion. If “judicial economy” was the true catalyst then all arguments would have been 

heard at once allowing the court to analyze the issues in good faith, which would allow the court 

to legitimately decide all issues simultaneously with even result. 

While the incorrect procedural ruling of the lower court is sufficient to vacate and remand for 

a full hearing, the lower court also improperly analyzed every argument proffered by Appellant. 

B. THE LOWER COURT ENEGAED IN IMPROPER AND/OR NON-ANALYSIS 

OF FUNDAMENTAL LEGAL PRINCIPLES AND MISAPPREHENDED OR 

GROSSLY MISAPPLIED THE SUBSTANTIAL EVIDENCE TEST. 

 

1. Standard of review. 

 

The Court of Appeals reviews de novo a circuit court’s decision when sitting as an appellate 

body "because the interpretation of the pertinent law and its application to the facts at hand present 

questions of law." Ansell v. Delta Cty. Planning Comm'n, 332 Mich. App. 451, 456, 957 N.W.2d 

47, 50 (2020); citing Hughes v Almena Twp, 284 Mich App 50, 60; 771 NW2d 453 (2009); Risko 

v Grand Haven Charter Twp Zoning Bd of Appeals, 284 Mich App 453, 458-459; 773 NW2d 730 

(2009). 

In other words, the Court of Appeals reviews the lower court’s decision to determine 

"whether the lower court applied correct legal principles and whether it misapprehended or grossly 

misapplied the substantial evidence test to the [municipality]'s factual findings." Hughes v. Almena 

Twp., 284 Mich. App. 50, 60, 771 N.W.2d 453, 460-61 (2009); citing Boyd v Civil Service Comm, 

220 Mich. App. 226, 234; 559 N.W.2d 342 (1996). “This standard regarding the substantial 

evidence test is the same as the familiar "clearly erroneous" standard.” Id. “A finding is clearly 

 
22 A cursory review of the record would indicate that nearly all the materials provided by Appellee are wholly irrelevant 

to this matter or duplications of relevant material. Appellant cited and attached all relevant documents in its initial 

brief on appeal. 
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erroneous if the reviewing court, on the whole record, is left with the definite and firm conviction 

that a mistake has been made.” Id. 

2. The lower court’s opinion that Fonda Island & Briggs Joint Water Authority 

v. Green Oak Township has “nothing to do with…this case” is undeniably 

wrong.  

 

Appellant drew the lower court’s attention to the matter of Fonda Island & Briggs Joint 

Water Authority v. Green Oak Township23 2005 Mich App LEXIS 5; 2005 WL 17768. as the facts 

and legal issues substantially track those in this matter. In response, the lower court stated that Appellant 

would “struggle to be more incorrect” about the applicability of the case and that it has nothing to do with 

the issues presented here and isn’t persuasive in the least. Let’s dive in. 

i. Fonda Island involved the installation of a gasoline service station in Livingston County. 

 

• This case involves the installation of a gasoline service station in Livingston County. 

 

iii. Fonda Island involved a gasoline service station proposed to be installed under a SLUP. 

 

• This case involves a gasoline service station proposed to be installed under a SLUP. 

 

iv. Fonda Island involved a gasoline service station proposed to be installed in a State of Michigan 

Wellhead Protection Area directly across the street within sight distance of an active municipal 

wellhead. 

 

• This case involves a gasoline service station to be installed in a State of Michigan Wellhead 

Protection Area nearly a half mile from a location where a well may or may not be installed 

at an unknown future date. 

 

v. Fonda Island geology was unfavorable, with the aquifer from which the municipal well drew 

water being uncontained and unprotected. 

 

• The aquifer in this case is fully confined and protected by thick layers of clay and stone 

from comingling with surface water or groundwater at a higher elevation. Furthermore, the 

aquifer that may or may not be used for a well in the future is located geologically 

upgradient from Appellant’s property, thus scientifically negating any potential 

contamination of the aquifer by Appellant. 

 

v. Fonda Island involved State of Michigan and other expert scientific review v. a mob of lay 

objectors. 

  

 
23 Fonda Island was argued by lead counsel for Appellant and even argued in the very courtroom the judge in this 

matter now sits. 
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• This case involves State of Michigan and other expert scientific review v. a mob of lay 

objectors. 

 

vi. Fonda Island involved an analysis of the substantial evidence test. 

 

• This case involves an analysis of the substantial evidence test. 

 

vii. The Fonda Island gasoline service station was installed and has been in place for over two 

decades 

 

The lower court is correct in that Fonda Island is a different case with difference parties in a 

different decade, but that’s it. The EGLE guidance, statutes and regulations discussed herein and 

in the brief submitted to the lower court, along with the facts of this case fit neatly into the 

unpublished Michigan Court of Appeals opinion in the patter of Fonda Island & Briggs Lake Joint 

Water Authority v. Green Oak Township, et al, 2005 Mich App LEXIS 5; 2005 WL 17768,24 in 

which the court of appeals allowed for the installation of a gasoline service station directly across 

the street from the existing Fonda Island & Briggs Joint Water Authority wellhead.  

Specifically, in Fonda Island, a property owner applied for a SLUP to develop a 7-Eleven gas 

station across from the Fonda Island & Briggs Joint Water Authority wellhead. During the 

pendency of the application a wellhead protection area was approved that included the proposed 

7-Eleven property. Unlike this case, the hydrogeological data indicated that the aquifer was not 

fully confined by clay or limestone. Employees of the Michigan Department of Environmental 

Quality (now EGLE) testified that that “double-walled underground storage tanks are not 

considered a major source of contamination…”, that a “gas station was minimal risk”, and that 

“we can’t draw a 2,000-foot circle around every well in the state and say ‘no development.’” State 

officials further stated that the MDEQ (now EGLE) ensures that the location of underground 

storage tanks is compatible with any nearby water wells…” and “if an underground storage tank 

 
24 Appx. 509 
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is in a delineated wellhead protection area, it must be double walled.” Based in large part on 

MDEQ statements, the Court of Appeals determined that Green Oak Township’s approval of the 

7-Eleven SLUP was proper.  

Fonda Island presents a nearly identical set of facts to the instant case, but the hydrogeological 

conditions in Fonda Island are actually far less ideal than those presented here. The lower court 

has clearly gone out of its way to gaslight distinguishability. A cursory review of Fonda Island 

shows that the lower court’s “analysis” is just plain wrong.  

3. The lower court erred in concluding that an ordinance banning one 

singular industry from State of Michigan wellhead protection areas 

without any scientific basis was merely an exercise of zoning power without 

addressing the reasonableness standard. 

 

The lower court’s recitation of the general principles of the Michigan Zoning Enabling Act 

is correct. The lower court is also correct that a municipality has a legitimate interest in protecting 

the heath, safety, and welfare of the community. However, the court failed to analyze 

reasonableness, or addressing any evidence in the record challenging the reasonableness of the 

ordinance at issue.  

a. A zoning ordinance must be reasonably necessary to the preservation 

of public health, safety, and welfare.  

 

The Michigan Supreme Court and the Supreme Court of the United States have held that 

“reasonableness is essential to the validity of an exercise of police power affecting the general 

rights of the land owner by restricting the character of the owner’s use.”25  

 
25 Bonner v. City of Brighton, 495 Mich. 209, 228 n.47, 848 N.W.2d 380, 392 (2014); citing City of North Muskegon, 

249 Mich 52; 227 N.W. 743; Moreland, 297 Mich 32; 297 N.W. 60; Pere Marquette R Co v Muskegon Twp Bd, 298 

Mich 31; 298 NW 393; Pringle v Shevnock, 309 Mich 179; 14 NW2d 827 (1944); Hammond v. Kephart, 331 Mich. 

551; 50 N.W.2d 155 (1951); Fenner v City of Muskegon, 331 Mich 732; 50 NW2d 210 (1951); Anchor Steel & 

Conveyor Co v City of Dearborn, 342 Mich 361; 70 NW2d 753 (1955); Detroit Edison Co v City of Wixom, 382 Mich 

673; 172 NW2d 382 (1969); Kropf, 391 Mich 139; 215 N.W.2d 179; Bevan v Brandon Twp, 438 Mich 385; 475 NW2d 

37 (1991). See also Village of Belle Terre v Boraas, 416 U.S. 1, 94 S Ct 1536, 39 L Ed 2d 797 (1974); Williamson v 

Lee Optical of Oklahoma, 348 U.S. 483; 75 S Ct 461; 99 L Ed 563 (1955); Penn Central Transp Co v City of New 
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According to the Michigan Supreme Court in Bonner v. City of Brighton, 495 Mich 209, 226-

227, 848 NW2d 380 (2014): 

A zoning ordinance must…stand the test of reasonableness – that it is 

reasonably necessary to the preservation of public health, morals, or safety – 

and…it is presumed to be so until the plaintiff demonstrates otherwise. 

Accordingly, a plaintiff may successfully challenge a local ordinance on 

substantive due process grounds, and therefore overcome the presumption of 

reasonableness, by proving either that there is no reasonable governmental interest 

being advanced…or, secondly, that an ordinance is unreasonable because of the 

purely arbitrary, capricious and unfounded exclusion of other types of legitimate 

land use from the area in question. The reasonableness of the ordinance thus 

becomes the test of its legality.  

 

Under the reasonableness standard a presumption of validity prevails unless it can be shown that 

the ordinance “constitutes an arbitrary fiat, a whimsical ipse dixit, leaving no room for a legitimate 

difference of opinion concerning its reasonableness.” Id. At 232. 

b. Constitutional reasonableness. 

Article I §17 of the State of Michigan Constitution guarantees that the state shall not deprive 

any person of "life, liberty or property, without due process of law." People v. Sierb, 456 Mich. 

519, 522, 581 N.W.2d 219, 221 (1998). “The underlying purpose of substantive due process is to 

secure the individual from the arbitrary exercise of governmental power. Id, citing Foucha v 

Louisiana, 504 U.S. 71, 78; 112 S. Ct. 1780; 118 L. Ed. 2d 437 (1992).  

“The zoning of land is an exercise of a governments police power.” Hendee v. Putnam Twp., 

486 Mich. 556, 566, 786 N.W.2d 521, 527 (2010). The Michigan Supreme Court and the Supreme 

Court of the United States have held that “reasonableness is essential to the validity of an exercise 

 
York, 438 U.S. 104; 98 S Ct 2646; 57 L Ed 2d 631 (1978); Schad v Borough of Mount Ephraim, 452 U.S. 61; 101 S 

Ct 2176; 68 L Ed 2d 671 (1981); Reno, 507 U.S. 292; 113 S. Ct. 1439; 123 L. Ed. 2d 1. 
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of police power affecting the general rights of the land owner by restricting the character of the 

owner’s use.”26  

According to the Michigan Supreme Court in Bonner v. City of Brighton, 495 Mich 209, 226-

227, 848 NW2d 380 (2014): 

A zoning ordinance must…stand the test of reasonableness – that it is 

reasonably necessary to the preservation of public health, morals, or safety – 

and…it is presumed to be so until the plaintiff demonstrates otherwise. 

Accordingly, a plaintiff may successfully challenge a local ordinance on 

substantive due process grounds, and therefore overcome the presumption of 

reasonableness, by proving either that there is no reasonable governmental interest 

being advanced…or, secondly, that an ordinance is unreasonable because of the 

purely arbitrary, capricious and unfounded exclusion of other types of legitimate 

land use from the area in question. The reasonableness of the ordinance thus 

becomes the test of its legality.  

 

Under the reasonableness standard a presumption of validity prevails unless it can be shown 

that the ordinance “constitutes an arbitrary fiat, a whimsical ipse dixit, leaving no room for a 

legitimate difference of opinion concerning its reasonableness.” Id. At 232.  

c. Section 16.11(C)(8) is so patently unreasonable as to facially deny 

substantive due process to an entire industry. 

 

The lower court opined that “stripped of its thin veneer of exclusionary zoning, Appellant’s 

argument is just a facial challenge to Section 16.11(C)(8)…” This statement is surprising in that 

Appellant did not offer an exclusionary zoning argument in writing or in oral argument and has 

only ever framed a facial constitutional challenge. Therefore, the lower court’s analysis of its 

 
26 Bonner v. City of Brighton, 495 Mich. 209, 228 n.47, 848 N.W.2d 380, 392 (2014); citing City of North Muskegon, 

249 Mich 52; 227 N.W. 743; Moreland, 297 Mich 32; 297 N.W. 60; Pere Marquette R Co v Muskegon Twp Bd, 298 

Mich 31; 298 NW 393; Pringle v Shevnock, 309 Mich 179; 14 NW2d 827 (1944); Hammond v. Kephart, 331 Mich. 

551; 50 N.W.2d 155 (1951); Fenner v City of Muskegon, 331 Mich 732; 50 NW2d 210 (1951); Anchor Steel & 

Conveyor Co v City of Dearborn, 342 Mich 361; 70 NW2d 753 (1955); Detroit Edison Co v City of Wixom, 382 Mich 

673; 172 NW2d 382 (1969); Kropf, 391 Mich 139; 215 N.W.2d 179; Bevan v Brandon Twp, 438 Mich 385; 475 NW2d 

37 (1991). See also Village of Belle Terre v Boraas, 416 U.S. 1, 94 S Ct 1536, 39 L Ed 2d 797 (1974); Williamson v 

Lee Optical of Oklahoma, 348 U.S. 483; 75 S Ct 461; 99 L Ed 563 (1955); Penn Central Transp Co v City of New 

York, 438 U.S. 104; 98 S Ct 2646; 57 L Ed 2d 631 (1978); Schad v Borough of Mount Ephraim, 452 U.S. 61; 101 S 

Ct 2176; 68 L Ed 2d 671 (1981); Reno, 507 U.S. 292; 113 S. Ct. 1439; 123 L. Ed. 2d 1. 
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strawman exclusionary zoning and community need issues was improper and irrelevant. 

Appellant’s brief before the lower court addressed this issue as follows:  

“A facial challenge alleges that the mere existence and threatened enforcement of the ordinance 

materially and adversely affects values and curtails opportunities of all property regulated in the 

market.” Paragon Props. Co. v. City of Novi, 452 Mich. 568, 576, 550 N.W.2d 772, 775 (1996). 

That is, that the law is unconstitutional in all of its applications. Wash. State Grange v. Wash. State 

Republican Party, 552 U.S. 442, 449, 128 S. Ct. 1184, 1190 (2008) “[A] facial challenge must 

establish that no set of circumstances exists under which the law would be valid, or show that the 

law lacks a plainly legitimate sweep. Ams. for Prosperity Found. v. Bonta, 141 S. Ct. 2373, 2387 

(2021); quoting United States v. Salerno, 481 U. S. 739, 745, 107 S. Ct. 2095, 95 L. Ed. 2d 697 

(1987); Washington State Grange v. Washington State Republican Party, 552 U. S. 442, 449, 128 

S. Ct. 1184, 170 L. Ed. 2d 151 (2008) (internal quotation marks omitted).  

A brief report prepared by expert land use planner Paul LeBlanc of PLB Planning Group27 

eviscerates the constitutionality of § 16.11(C)(8). Summary, the report states as follows: 

i. The subject property is zoned NSC, Neighborhood Service Commercial and 

is planned for Local Commercial in the Township master plan. 

 

ii. “Automotive gasoline and service stations” are allowed in the NSC District 

as a special use, subject to the requirements of Section 16.11 of the 

ordinance. 

 

iii. The special use requirements of Section 16.11 mainly specify dimensional 

standards for the site , building, and access points. However, subjection C.8. 

states “No gasoline service station shall be permitted within three hundred 

(300) feet of a wellhead protection area.” 

 

iv. The subject property is, according to the Marion Howell Oceola Genoa 

(MHOG) wellhead protection area map, located on the outer fringe of the 

designated wellhead protection area…. 

 

 
27 Appx 523. 
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v. [A]utomotive gasoline and service station is the only land use in Howell 

Township subject to this location prohibition. There is no rationale offered 

in the ordinance for excluding this one use, among all other potential uses, 

from locating within the wellhead protection area.  

 

vi. In fact, the NSC District allows, by right, “Vehicle service and repair” 

without limitation…. While there is no definition in the ordinance, typically 

the broad heading of vehicle service and repair would include oil change, 

transmission repair, engine rebuilding, and a range of other activities that 

generally involve the removal and replacement of motor fluids.  Likewise, 

dry cleaning establishments which may employ a variety of chemicals and 

solvents in their cleaning process are also permitted without restriction. 

 

vii. In addition to encompassing the small area zoned NSC, the Howell 

Township wellhead protection area contains a much larger area zoned AR, 

Agricultural Residential, which allows many uses that are not subject to the 

same strict environmental regulation as vehicle service stations but can pose  

environmental threats.  These include general farming, livestock and 

poultry production, stables, fruit and field crop production, confined animal 

feedlots, and extraction of natural resources. Within the broad category of 

extraction, the zoning ordinance also includes processing; transit-mix 

concrete plant; asphalt, oil, and tar batching plants; and concrete production 

plants. 

 

*** 

 After reviewing the zoning ordinance, as well as technical findings from 

state regulatory agencies, local and state fire marshals, and geological professionals 

that find the proposed development to be acceptable in this location, I question what 

legitimate governmental interest is served by prohibiting this single use from 

locating within the wellhead protection area plus another 300 feet.  Clearly, there 

are numerous commercial, industrial, and agricultural uses (some allowed by right) 

that have similar operational characteristics and potential impacts to that of an 

automotive gasoline and service station but are not prohibited from locating in or 

near a wellhead protection area.28 

 

Considering the foregoing, the ordinance essentially reads thusly: “Gas stations are banned in 

wellhead protection areas because they’re not allowed in wellhead protection area.” The premise 

begs the question. The ordinance further contains no option for an applicant to rebut the ban nor 

any ability to administratively appeal. This is the very definition of “an arbitrary fiat, a whimsical 

 
28 Mr. LeBlanc’s report was not addressed by the court other than to be summarily dismissed as the opinion of a “paid 

expert.”  
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ipse dixit, and leaves no room for a legitimate difference of opinion concerning its 

reasonableness.” Bonner, at 232. The fact that the State is fully charged with protecting the quality 

of public drinking water and has approved Appellant’s application to install underground storage 

tanks on the Subject Property definitively shows that Appellee’s arbitrary ban is not reasonably 

related to any legitimate governmental interest whatsoever. 

The circumstances here are readily distinguishable from those in the matter of Houdek v. 

Centerville Twp, 276 Mich. App. 568, 741 NW2d 587 (2007), on which the lower court hangs it 

hat. In Houdek, a septage facility operator was denied additional SLUPs to develop new septage 

facilities based on an ordinance prohibiting development of septage facilities “if an existing public 

wastewater treatment or septage treatment facility…has the capacity to accept [s]eptage [w]aste 

and will accept said [w]aste.” The Houdek ordinance is clearly reasonable as it contains logical 

rationale within the text for why septage facilities are limited and when and why facilities will be 

approved. On the other hand, Howell Township Zoning Ordinance §16.11(C)(8) reads in its 

entirety thusly: No gasoline service station shall be permitted within three hundred (300 feet 

of a wellhead protection area. To compare the reasonableness of the Houdek ordinance with 

§16.11(C)(8) is to compare apples and spaghetti squash.  

The exclusion of only gas stations while allowing any other commercial use in conjunction 

with the absence of any rationale whatsoever – let alone scientific rationale - indicates that the ban 

is based purely upon personal aversion to gas stations, which is no reasonable basis for a zoning 

ordinance. The personal aversion was indirectly addressed by the Township Board at the 

December 11, 2023, meeting, in which Boardmembers,Wilson and Melton, discussed their 

personal grievances with gas stations, as outlined below. Additionally, the following exchange 

occurred between Boardmembers Smith and Wilson: 
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MR.SMITH (Boardmember): Well, seeings [sic] we’re talking about 

concerns, Mike, I’ll also just – I live in that area. I just put a well in. I know about 

the sandy loam or the line and that that in there. I don’t want anything to do with 

that water runoff. I just don’t. And you have all the safeguards in the world, but 

they’re only as good as after something happens. And I don’t – I don’t want to see 

that at all. So I’m just throwing that out there. 

 

Mr. WILSON (Boardmember): You guys already know that I’m about 

protecting our environment.29  

 

These statements were made shortly after presentation of the forgoing scientific and land use 

planning presentations that clearly indicate the Boardmembers’ statements are patently false.  

Of course, a personal aversion to a particular industry is not a legitimate basis to enact a 

wholesale ban of said industry. Considering the foregoing there can be no constitutional 

application of the ordinance banning an entire industry from existing in wellhead protection areas 

without any scientific basis under any circumstance and thus is facially unconstitutional. As such, 

the ordinance is as unreasonable as any ordinance can be and therefore cannot advance any 

legitimate governmental interest. 

d. §16.11(C)(8) also facially violates the equal protection clause. However, the 

lower court incorrectly lumped equal protection analysis with procedural due 

process improperly conflating the two fundamental principles.  

 

The lower court styled its analysis of equal protection as “equal protection and due process,” 

and states that “in order to sustain a claim for violation of the 14th Amendment or other deprivation 

of due process, the Appellant must demonstrate that the Appellant has some property right or 

liberty interest that is protected by the 14th Amendment.” The court then goes on to discuss only 

procedural due process cases to conclude that no equal protection violation occurred, eventually 

hanging its hat on a U.S. district court case discussing procedural due process. The lower court’s 

non-analysis of fundamental equal protection principles to the point of not even citing an equal 

 
29 Appx 342, p 43 ln 23 – p 44 ln 10.  
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protection case or properly setting forth equal protection standards constitutes clear reversible 

error.  

The total ban of gas stations facially violates the equal protection clause. The Michigan 

Supreme Court provided a succinct primer on equal protection in Shepherd Montessori Ctr. Milan 

v. Ann Arbor Charter Twp., 486 Mich. 311, 783 N.W.2d 695 (2010): 

The equal protection clauses of the Michigan and United States 

constitutions provide that no person shall be denied the equal protection of the law. 

This Court has held that Michigan's equal protection provision is coextensive with 

the Equal Protection Clause of the United States Constitution. The Equal Protection 

Clause requires that all persons similarly situated be treated alike under the law. 

When reviewing the validity of state legislation or other official action that is 

challenged as denying equal protection, the threshold inquiry is whether plaintiff 

was treated differently from a similarly situated entity. The general rule is that 

legislation that treats similarly situated groups disparately is presumed valid and 

will be sustained if it passes the rational basis standard of review: that is, the 

classification drawn by the legislation is rationally related to a legitimate state 

interest. Under this deferential standard, "the burden of showing a statute to be 

unconstitutional is on the challenging party, not on the party defending the 

statute[.]" 

 

Shepherd Montessori Ctr. Milan v. Ann Arbor Charter Twp., 486 Mich. 311, 318-19, 783 N.W.2d 

695, 697-98 (2010): 

This case involves an equal protection violation devoid of all nuance. Here, one singular 

industry was arbitrarily selected without any rationale for disparate treatment under the law, as if 

gasoline service stations are the only industry utilizing underground storage tanks and/or large 

quantities of petroleum products or hazardous solvents. As noted by expert planner Paul LeBlanc: 

[T]he NSC District allows, by right, “Vehicle service and repair” without 

limitation…. While there is no definition in the ordinance, typically the 

broad heading of vehicle service and repair would include oil change, 

transmission repair, engine rebuilding, and a range of other activities that 

generally involve the removal and replacement of motor fluids.  Likewise, 

dry cleaning establishments which may employ a variety of chemicals and 

solvents in their cleaning process are also permitted without restriction. 
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In addition to encompassing the small area zoned NSC, the Howell 

Township wellhead protection area contains a much larger area zoned AR, 

Agricultural Residential, which allows many uses that are not subject to the 

same strict environmental regulation as vehicle service stations but can pose  

environmental threats.  These include general farming, livestock and 

poultry production, stables, fruit and field crop production, confined animal 

feedlots, and extraction of natural resources. Within the broad category of 

extraction, the zoning ordinance also includes processing; transit-mix 

concrete plant; asphalt, oil, and tar batching plants; and concrete production 

plants. 

 

 Thus, there is no application of the ordinance that would not deny an entire industry equal 

protection of the law, and as such the ordinance is facially unconstitutional. As such, the ordinance 

is as unreasonable as any ordinance can be and therefore cannot advance any legitimate 

governmental interest. 

e. It follows that Section 16.11(C)(8) of Appellee’s Zoning Ordinance is 

unconstitutional as applied to Appellant. 

 

“Even if an act does not seem on its face to be unconstitutional, it may be unconstitutional as 

applied.” In re Advisory Op. Re Constitutionality of P.A. 1975 No. 301, 400 Mich. 270, 296, 254 

N.W.2d 528, 538 (1977); citing Yick Wo v Hopkins,118 U.S . 356, 373; 6 S Ct 1064; 30 L Ed 220 

(1886). “An ‘as applied’ challenge alleges a present infringement or denial of a specific right or of 

a particular injury in process of actual execution.” Paragon Props. Co. v. City of Novi, 452 Mich. 

568, 576, 550 N.W.2d 772, 775 (1996). If the direct effect is not constitutionally offensive 

however, [the court] must look for any indirect effect…. The existence of a permissible purpose 

cannot sustain an action that has an impermissible effect. In re Advisory Op. Re Constitutionality 

of P.A. 1975 No. 301, 400 Mich. 270, 296-97, 254 N.W.2d 528, 538 (1977). 

In this case, copious evidence was presented proving in great detail that Appellant’s proposed 

project is safe and appropriate, including, but not limited to the following summary:  
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i. FAVORABLE HYDROGEOLOGY:  

The full hydrogeological report prepared by Mannik & Smith Group can be found a Appx. 461 , 

and contains comprehensive analysis of the scientific conditions that lead the State of Michigan to 

approve Appellant’s project. In summary, the report states that: 

MHOG and the City of Howell obtain their potable drinking water from the 

Marshall Sandstone bedrock aquifer. Lithology of the Marshall Sandstone in the 

vicinity of MHOG’s wellfield consists of sandstone and limestone interbedded 

layers approximately 160 to 165 feet in thickness. According to the State of 

Michigan Department of Environmental Quality-Office of Drinking Water and 

Municipal Assistance letter dated October 4, 2013: 

 

“MHOG’s production wells #1 through #6 are completed in a 

confined bedrock aquifer, composed primarily of sandstone and 

limestone, with an excellent ability to yield groundwater to wells. 

Hydrogeologic information from the delineation report has been 

reviewed to establish a geologic sensitivity for the MHOG wells. 

Geologic sensitivity may be considered a “qualitative” 

characterization of the protection provided to the aquifer by the 

overlying lithology. The three categories of geologic sensitivity 

most often identified are low, moderate, and high, with the order 
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reflecting a decreasing level of protection. As mentioned, these 

MHOG municipal wells are apparently completed in an aquifer 

described as “confined.” With protection provided to the aquifer by 

the overlying shale layers and depth of the wells (391 to 418 feet). 

Confined aquifers can be geologically characterized as having “low” 

geologic sensitivity. 

 

*** 

The nearest MHOG and City of Howell Type I potable wells are located 

hydraulically up-gradient (south-southeast), approximately 3,800 feet southeast 

and 5,800 feet southeast, respectively, of the proposed Howell-Mason LLC site…. 

A modern station generally poses no environmental threat to a wellfield located 

hydraulically up gradient from the proposed station's location. Horizontally, the 

natural flow of groundwater within the confined aquifer travels away from the 

wellfield and towards the station.   

 

[W]hen a well field completed in a confined aquifer is positioned up gradient from 

the proposed station, the geology acts as a protective barrier, reducing the 

likelihood of potential pollutants reaching and adversely impacting the aquifer. 

 

*** 

[G]asoline service station[s] typically poses no significant environmental harm to 

a well field completed in an up gradient confined aquifer due to its location relative 

to the aquifer and groundwater flow. 

 

*** 

When managed in compliance with environmental regulations, gasoline stations 

can coexist safely with confined aquifers, preserving these vital water resources 

while meeting the needs of the community. For these reasons, all appropriate State 

and county agencies issued permits allowing the proposed Howell-Mason, LLC 

station to be constructed in its proposed location.  In this instance, the Howell 

Township Ordinance prohibiting a gasoline service at the proposed location is 

overly prescriptive with no consideration given to the actual geology of the 

wellhead and the applicants’ use of engineering controls. 

 

(emphasis added). These principles were also outlined to the Township Board at the December 11, 

2023, meeting.30 The record reflects no evidence to the contrary.  

 
30 See Appx 342, p. 10 ln 13 – p 22 ln 22. 
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ii. STATE-OF-THE-ART TANK AND DISPENSING TECHNOLOGY 

 

As summarized in the Hydrogeological report prepared by Mannik & Smith Group: 

[M]odern gasoline service stations are designed and built with robust million-dollar 

fuel systems that include modern containment measures, such as overfill protection, 

double-walled piping, electronic line leak detection, double-walled underground 

storage tanks with multiple layers of protection to prevent leaks. Automated alarm 

systems are linked directly to the station fuel control system and it will 

automatically shut the fuel system down and alert the operator in the unlikely event 

of a leak. Modern double wall underground fuel tanks are made of materials that 

are highly resistant to corrosion and can withstand harsh conditions, minimizing 

the risk of groundwater contamination. Additionally, gasoline service stations are 

subject to strict regulatory oversight and regular inspections, ensuring potential 

issues are promptly identified and addressed. Furthermore, advancements in spill 

prevention and remediation technologies have significantly reduced the chances of 

hazardous substances reaching aquifers – let alone a confined aquifer located up 

gradient from the location of the proposed Howell-Mason LLC gasoline station. 
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It is our opinion that the location of the proposed Howell-Mason LLC gasoline 

station equipped with a state-of-the-art modern containment system poses an 

extremely low to no chance of risk to the health, safety, and welfare of MHOGs 

existing and proposed wells31. 

 

These principles were discussed by Charlie Burns in great detail at the December 11, 2023, 

Township Board meeting.3233. The record reflects no evidence to the contrary. 

Considering the foregoing, and especially considering that the State of Michigan has already 

approved Appellant’s project, the record is replete with substantial evidence detailing why 

Appellant’s project is safe and appropriate. However, the record is conspicuously absent of any 

evidence to the contrary. As such, application of the ordinance to this case clearly results in an 

arbitrary injury to Appellant furthering no legitimate governmental interest. The Township’s 

decision must be reversed. 

f. THE LOWER COURT MISAPPHRENDED OR GROSSLY MISAPPLIED THE 

SUBSTANTIAL EVIDENCE TEST IN UPOHOLDING THE TOWNSHIP’S 

DECISION TO DENY APPELLANT’S SLUP. 

 

The court failed to address scientific expert analysis of State of Michigan officials and 

summarily dismissed expert analysis of the same data by “paid experts” without any analysis or 

reasoning whatsoever. According to the lower court, objections by lay citizens far outside the 

scope of lay opinion testimony is sufficient to trump expert analysis by State of Michigan scientists 

and other experts with peculiar knowledge of complex concepts.  

After Appellant submitted its detailed application that included hydrogeological reports, 

engineering reports, land use planning reports, and discussion of modern state-of-the-art gasoline 

storage and dispensing systems, and after presenting the content of those reports to the Township 

 
31 Appx 461 
32 Mr. Burns is President of leading UST and dispensing company Oscar Larson Co.. He is also a current member of 

the Stat of Michigan’s Rules Committee for USTs and the National Fire Protection Association, as well as being the 

former president of the national Petroleum Institute. See Appx 342, Exhibit K, p 15 ln 15-22.  
33 Appx 342, p 15 ln 7 – p 28 ln 25 
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Board at the December 11, 2023, meeting, the Board denied Appellant’s SLUP and read a pre-

prepared statement of their findings, which are fabrications without any evidentiary support in the 

record. The lower court affirmed. 

In this section, the findings of the Township Board will be bolded with arguments following. 

FINDING NO. 1: Section 16.11(C-8) of the zoning ordinance prohibits the establishment of 

a gas service station within 300 feet of a wellhead protection area and the property is located 

in the MHOG wellhead protection area. 

 

As discussed above, the ordinance is unconstitutional as applied to Appellant’s project and 

property. Furthermore, as discussed below, the ordinance is also: (1) preempted by and/or in direct 

conflict with a State statutory and regulatory scheme fully administered by State agencies; (2) 

facially unconstitutional. In addition, reliance upon it to deny Appellant’s SLUP while also 

requiring Appellant to appear at multiple performative hearings and meetings in which the 

outcome was predetermined deprived Appellant of procedural due process. As such, this finding 

is unconstitutional, illegal, and otherwise inappropriate. 

FINDING NO. 2: The proposed use violates section 16.06(A) as an establishment of a gas 

station in the area would not be harmonious with the general objectives, purpose, and intent 

of the zoning ordinance, as the dispensing of gasoline can create noise, smoke, fumes, and 

odors – which can negatively impact persons and the general welfare of the surrounding 

area. 

 

First, the Subject Property is currently zoned Neighborhood Service Commercial, which allows 

gasoline service stations as a special use.  

Second, the Subject Property and the entire stretch of land north of the Subject Property 

abutting the west side of Burkhart Road is master planned for commercial use. The land to the East 

of Burkhart Road has been approved for development of nearly 1,000 residential homes. Thus, 

commercial use and intensive residential uses are the intended future plan for the area. As such, 

this finding is simply contrary to the Township’s own legislative acts. 
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Third, there is no evidence in the record to support the assertion that gas stations create “noise, 

smoke, fumes, and odors.” This finding is merely an assumption of the Board without any 

evidentiary support in the record.  

FINDING NO. 3: The proposed use violates section 16.06 (D) and (F) of the zoning ordinance, 

as the state has designated the area in which the gas station is located as a wellhead protection 

area. Because a wellhead protection area constitutes an area which supplies a public water 

supply as deemed by EGLE, placement of a gas station within that area has the potential to 

be hazardous to existing or future neighboring uses and have a substantial adverse impact 

to natural resources in the area, including wells and watersheds.  

 

This finding essentially says that the State of Michigan, which has full statutory and regulatory 

authority of the State wellhead protection program, was wrong in its application of its own 

regulations. The State of Michigan, of course, made findings diametrically opposed to those of the 

Township and approved the project. This finding is simply supported by no evidence at all and 

runs afoul of the State Constitution, laws, and regulations.  

FINDING NO. 4: Permitting a gasoline station in the wellhead protection areas does not 

conform to the Master Plan, which seeks to protect existing natural resources and preserve 

the quality of the Township’s water resources. 

 

As discussed under Finding No. 2, above, the Subject Property and the entire stretch of land 

north of the Subject Property and abutting the west side of Burkhart Road is master planned for 

commercial use. The land east of Burkhart Road along the same stretch has been approved for 

development of nearly 1,000 residential homes. Thus, commercial use and intensive residential 

uses are the intended future plan for the area. As such, this finding is simply contrary to the 

Township’s own legislative acts. What’s more the master plan does not mention wellhead 

protection other than to recommend the establishment of a wellhead protection area. 

While considering potential impacts to natural resources is certainly a legitimate issue in 

reviewing development applications, the great weight of the evidence in the record shows that 

Appellant’s proposed use presents no danger to resources. As such, this finding is unfounded.  
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FINDING NO. 5: Information contained within the Township Planner’s report. 

 

The township planner’s report only addresses the site plan, which was tabled indefinitely by 

the Planning Commission and not ripe for the Board’s consideration.  

FINDING NO. 6: Comments from the public (on which the lower court hung its hat). 

 

No public comment was made at the December 11, 2023, meeting. The record does not reflect 

that the Board received any comments via written correspondence. To the extent this finding is 

predicated on public comment made at the November 21, 2023, Planning Commission meeting, 

those comments were merely statements of personal aversions to gas stations and 

misunderstandings of hydrogeology and municipal planning. The expert reports and testimony in 

evidence clearly indicate that the public’s concerns are unfounded. 

1. The lower court disregarded the rules of evidence regarding lay and expert 

testimony. 

 

Furthermore, the lower court placed inappropriate weight on speculative lay comments while 

discounting expert testimony and reports by “paid experts” as well as scientists and other State of 

Michigan employees with peculiar knowledge of underground storage tanks, hydrogeology, and 

fire codes.  

MRE 701, provides the standard for lay opinion testimony. See also People v Daniel, 207 Mich 

App 47, 57; 523 NW2d 830 (1994). Opinion testimony by lay witnesses is permissible when that 

testimony is "(a) rationally based on the perception of the witness and (b) helpful to a clear 

understanding of the witness' testimony or the determination of a fact in issue." MRE 701. In 

addition, the lay opinion testimony must not be based in "scientific, technical, or other specialized 

knowledge" within the scope of MRE 702. An "expert" is "a witness qualified as an expert by 

knowledge, skill, experience, training, or education." MRE 702. Expert testimony by a witness is 

permissible when "the court determines that scientific, technical, or other specialized knowledge 
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will assist the trier of fact to understand the evidence or to determine a fact in issue," and "(1) the 

testimony is based on sufficient facts or data, (2) the testimony is the product of reliable principles 

and methods, and (3) the witness has applied the principles and methods reliably to the facts of the 

case." MRE 702. 

In this case, several members of the public made wholly unfounded, speculative, and outright 

false statements relating to technical hydrogeological issues that were entirely discounted by 

expert reports and testimony. What’s more, the lower court placed importance on hearsay 

testimony regarding an alleged leak from another station owned by Appellant for which there is 

no evidence other than a law statement. The lower court’s “analysis” of the evidence was handled 

with complete disregard of the rules of evidence and fundamental principles of law. Were this 

court to uphold the lower court’s decision then a dangerous precedent would be set that any 

statement made by any person on any subject is sufficient to rebut expert testimony, thus making 

lay statements far outside the scope of MRE 701 the most powerful evidence in the State’s 

jurisprudence. Not only is this illogical and contrary to fundamental principles of evidence but 

would essentially hand any municipality a license to deny any permit based upon speculation and 

conjecture by lay citizens.  

FINDING NO 7: Information provided by the Planning Commission as reflected in their 

minutes. 

 

The Planning Commission minutes merely summarizes three (3) things: 

 

1. Comments received from the public. As discussed immediately above, those comments 

were merely statements of personal aversions to gas stations and misunderstandings of 

hydrogeology and municipal planning going far beyond the scope of lay opinion testimony 

governed by MRE 701. The expert reports and testimony in evidence by both State of 
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Michigan scientists and officials as well as other experts clearly indicate that the public’s 

concerns are unfounded. 

2. The Planning Commission’s vote denying Appellant’s SLUP based solely upon the gas 

station ban in § 16.11(C)(8). And, 

3. The Commission’s vote to table Appellant’s site plan indefinitely. 

In short, there is no information in the Planning Commission minutes that lend any 

credibility to the Board’s decision, which is clearly unsupported by competent and material 

evidence on the whole record. 

In short, there is no information in the Planning Commission minutes that lend any 

credibility to the Board’s decision, which is clearly unsupported by competent and material 

evidence on the whole record. 

g. Section 16.11(C)(8) of the Township’s Zoning Ordinance is preempted by and/or 

in direct conflict with State of Michigan statutory and regulatory schemes fully 

administered and interpreted by State agencies.  

 

1. Preemption and conflict, generally.  

Under Const 1963, art 7, § 22, a Michigan municipality's power to adopt resolutions and 

ordinances relating to municipal concerns is "subject to the constitution and law". “Local 

governments have no inherent powers and possess only those limited powers which are expressly 

conferred upon them by the state constitution or state statutes or which are necessarily implied 

therefrom.: Hanselman v. Wayne Co Concealed Weapon Licensing Bd.,  419 Mich 168, 187, 351 

NW2d 544 (1984; see also Conlin v. Scio Twp., 262 Mich App 379 386, 686 NW2d 16 (2004).  

“[G]enerally, a municipality may not prohibit what state law allows.” Conlin v. Scio Twp. 262 

Mich App 379, 385, 686 NW2d 16 (2004). “It is the rule that, in the absence of specific statutory 

or charter power in the municipality, the provisions of an ordinance which contravene a State law 
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are void. What the legislature permits, the city cannot suppress, without express authority therefor. 

Walsh v. River Rouge, 385 Mich. 623, 635, 189 N.W.2d 318, 324 (1971); citing People v. McGraw, 

184 Mich. 233 (1915).  

“A municipality is precluded from enacting an ordinance if 1) the ordinance is in direct conflict 

with the state statutory scheme, or 2) if the state statutory scheme pre-empts the ordinance by 

occupying the field of regulation which the municipality seeks to enter, to the exclusion of the 

ordinance, even where there is no direct conflict between the two schemes of regulation. People v. 

Llewellyn, 401 Mich. 314, 322, 257 N.W.2d 902, 904 (1977).34 

2. Appellee’s gasoline service station ban is void as it is preempted by and/or 

in direct conflict with a State of Michigan statutory and regulatory scheme.  

 

There is no enabling legislation that grants Michigan Township authority to regulate wellhead 

protection areas, drinking water quality, or underground storage tanks. Section 205 of the 

Michigan Zoning Enabling Act states that the Act “does not limit state regulatory authority under 

other statutes or rules.” MCL §125.3205(8). 

a. Wellhead protection areas. 

The Township concedes that the Michigan Department of Environment, Great Lakes, and 

Energy (EGLE) approves wellhead protection areas. In the minutes of the December 11, 2023, 

Board meeting at which Appellant’s SLUP was voted down, the Board resolved in part that “the 

 
34 See also Grand Haven v. Grocer’s Cooperative Dairy Co., 330 Mich 694, 48 NW2d 362 (1951) (“The constitutional 

limitation on the power of cities to pass laws and ordinances relating to its municipal concerns is that such power is 

subject to the Constitution and general laws of the State.”); Detroit v. Judge, Recorder's Court, Traffic & Ordinance 

Div., 56 Mich. App. 224, 227-28, 223 N.W.2d 722, 724 (1974) (“If the state has preempted the field then the ordinance 

is void even if it is not in conflict with state statutes, and it would be void even if the ordinance followed the exact 

language of the state statutes in defining prohibited conduct. If the state has not preempted the field and if some 

provision of the ordinance was in conflict with the state statutes then, perhaps, the balance of the ordinance would be 

valid.”) 
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state has designated the area in which the gas station is located as a wellhead protection area.”35 

That is the only true statement reflected in the resolution.  

The State of Michigan Wellhead Protection Program was created following amendments to the 

Federal Safe Drinking Water Act adopted in 1986. The State of Michigan has adopted Mich. 

Admin. Code R. 325.12801, et seq, under authority of the Michigan Safe Drinking Water Act 

(MCL § 325.1001, et seq) to regulate wellhead protection areas. Under the State Wellhead 

Protection Program regulations, a local water authority may apply to the State for approval of a 

delineated area for heightened review and management of potential sources of contamination. If 

the State approves a wellhead protection area, then the State will require extra layers of review and 

stricter safety requirements for installation and management of new and existing areas of potential 

contamination and will fund fifty percent (50%) of eligible local water authority management 

practices implemented by the local water authority. The full extent of appropriate local water 

authority wellhead protection area management activities is set forth in Mich. Admin. Code R. 

325.12817, which states: 

Rule 2817. (1) Grant-eligible management activities shall provide an 

elevated level of protection to the source water protection area or within a 1-mile 

radius of the well field for a low tritium public water supply well.  

(2) Grant-eligible management activities include the following:  

(a) The development and implementation of best management practices that 

reduce the risk of source water contamination.  

(b) The development and implementation of source water protection 

resolutions or ordinances.  

(c) On-site inspections for the purpose of improving facility management of 

potential sources of contamination.  

(d) The development and implementation of a program to control 

abandoned wells, excluding the actual sealing of abandoned wells in a source water 

protection area.  

(e) Incorporation of a source water protection program into a municipality's 

master plan or other regional land use planning program. 

 

 
35 Appx 336. 
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A complete ban of an industry or of installation of underground storage tanks is not 

contemplated by the regulations. This point is address in guidance documents on the State wellhead 

protection program published by EGLE specifically for local governments, which states in part 

that: 

The WHPA is…submitted to the Michigan Department of Environment, Great 

Lakes, and Energy (EGLE) for approval. Once approved, the WHPA receives a 

higher level of environmental monitoring at the state level for certain activities 

which are permitted through the state. For example, an underground storage tank 

must have an extra layer of protection around the tank (secondary containment), or 

businesses with groundwater discharge permits may need to perform more frequent 

monitoring. [T]he WHPP does not exclude any businesses or activities from 

your WHPA.36  

 

Further, EGLE summarizes its responsibility to local water authorities under the program as 

follows: 

 The state’s responsibility to local governments is to provide technical 

assistance and guidance during program development and to review and approve 

programs which meet the state criteria. The state is also responsible for integrating 

wellhead protection with existing programs which may be modified to support the 

protection of ground water. For example, it has been required by the 

Department of Environment, Great Lakes, and Energy, Materials 

Management Division, that all new underground storage tanks located within 

a wellhead protection area receive secondary containment.37 

 

Not only does the State have full regulatory and approval powers over wellhead protection 

areas as delineated in the Michigan Safe Drinking Water Act, but its own regulations and guidance 

publications issued with the intent of helping local governments understand the program explicitly 

state that a protection area does not preclude any business or activity and uses double walled 

underground storage tanks – like those approved by the State to be installed by Appellant – as an 

 
36 EGLE Michigan Wellhead Protection Program Guide, EGLE Drinking Water and Environmental Health Division, 

March 2020, p 7. (emphasis added) Appx 479. 
https://www.michigan.gov/egle/-/media/Project/Websites/egle/Documents/Programs/DWEHD/Source-

WaterAssessment/WellheadProtectionProgramGuide.pdf?rev=2c86b289e5b94472b9d36fba0c8c56a2&hash=605D3

744CA63A493CCDB916F5270C88A 
37 Appx 493. (emphasis added) 
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example of an appropriate heightened safety requirement for State-permitted installation within a 

wellhead protection area. What’s more, the Township’s ordinance purports to double-usurp the 

State’s authority to regulate wellhead protection areas as the Township unilaterally extended 

gasoline ban three hundred (300) feet beyond the State approved protection area.  

Based on hydrogeological data prepared by MHOG – the water authority that applied to the 

State to approve the wellhead protection area within Howell Township– and by considering 

detailed plans for a state-of-the-art storage and dispensing system to be installed at a seven-figure 

cost, the State of Michigan approved Appellant’s proposed gasoline service station on the Subject 

Property situated within a wellhead area also approved by the State. 

There is no enabling legislation authorizing townships to engage in wellhead protection 

program-related regulation. The State of Michigan has full authority over review, approval, and 

administration of well head protection areas. Thus, Appellee’s zoning ordinance completely 

banning gasoline service stations from wellhead protection areas amounts to an unlawful 

usurpation the State of Michigan’s sovereign authority to regulate wellhead protection areas, and 

further usurps MHOG’s ability to manage the wellhead protection area as the wellhead protection 

area’s managing entity.  

b. Drinking water quality. 

Public water supplies in Michigan are protected by the Safe Drinking Water Act, Act 399 pf 

1976 (MCL §325.1001, et seq). The legislative intent of the Act is “to provide adequate water 

resources research institutes and other facilities within the state of Michigan so that the state may 

assure the long-term health of its public water supplies and other vital natural resources.” MCL § 

325.1001a. According to the Act, “the department shall have power and control over public water 
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supplies and suppliers of water.” MCL § 325.1003. The “department” is defined as “the department 

of environmental quality or its authorized agent or representative.” MCL § 325.1002(g).  

A robust set of well and drinking water regulations were adopted by the department as 

mandated by MCL § 325.1005, which are found in Mich. Admin. Code § 325.10101, et seq. Part 

8 of the Safe Drinking Water Act regulations address protection of groundwater sources.38 The 

regulations regarding location of wells and isolation from potential points of contamination are as 

follows: 

R 325.10807 Location of well.  

 

Rule 807. A well shall be located with due consideration given to the extent 

of the property, the contour of the land, elevation of the site, the depth to the water 

table, other characteristics, local groundwater conditions, and other factors 

necessary to provide a safe and reliable public water supply. A well shall meet all 

of the following requirements:  

(a) Located so the well and its surrounding area is controlled and protected 

from potential sources of contamination.  

(b) Adequate in size, design, and development for the intended use.  

(c) Constructed to maintain existing natural protection against 

contamination of water-bearing formations and to prevent all known sources of 

contamination from entering the well.  

(d) Protected against the entry of surface water.  

 

R 325.10808 Standard isolation area generally.  

 

Rule 808. The standard isolation areas from any existing or potential 

sources of contamination, including, but not limited to, storm and sanitary sewers, 

pipelines, septic tanks, drain fields, dry wells, cesspools, seepage pits, leaching 

beds, barnyards, or any surface water, other area or facility from which 

contamination of the groundwater may occur, are established for public water 

supplies as follows:  

(a) For type I and type IIa public water supplies, the standard isolation area 

is an area measured with a radius of 200 feet in all directions from the well.  

(b) For type IIb and type III water supplies, the standard isolation area is an 

area measured with a radius of 75 feet in all directions from the well. 

 

 R 325.10809 Standard isolation area; modification; approval.  

 

 
38 Appx 497. 
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Rule 809. (1) Modifications of the standard isolation area, if any, shall be 

determined for a site based on a study of hydrogeological conditions provided to 

the department by a public water supply under R 325.10813 and R 325.10814.  

(2) The department may require an increase or approve a decrease in the 

standard isolation area of a well.  

(3) Approval of the isolation area shall be obtained from the department 

before construction of a production well used for drinking or household purposes 

as part of a public water supply. 

 

Not only does the State statutory scheme to protect drinking water place sole regulatory 

authority with State agencies, but the regulations, read in conjunction with EGLE’s guidance on 

its wellhead protection program, clearly incorporate reasonable flexibility based on objective 

analysis of scientific data. In contrast, Appellee’s Zoning Ordinance attempts to usurp the State’s 

sovereign authority in this regard to implement an illegal blanket ban of an entire industry without 

any rationale. Moreover, EGLE is an agency that employes engineers and scientists with peculiar 

knowledge of aquifers, groundwater flow, and fate and transport of potential contaminants. Local 

governmental entities almost universally lack employees with similar expertise.  

Based on hydrogeological data prepared by MHOG, the State of Michigan approved 

Appellant’s proposed gasoline service station on the Subject Property as safe and appropriate in 

light of the hydrogeological evidence. There is no enabling legislation allowing townships to 

regulate drinking water quality. Given that wellhead protection areas and drinking water quality 

are fully administered through pervasive State regulation, it is a necessary corollary that a local 

ordinance banning an entire industry from existing within a State-approved wellhead protection 

area is clearly in direct conflict with the Michigan Safe Drinking Water Act statutory scheme. 

What’s more, given that the Act grants the department sole regulatory authority of drinking water 

protection, a local ordinance purporting to do the same is preempted by the State law.   
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c. Underground storage tanks. 

Like wellhead protection areas and drinking water quality, underground storage tanks are fully 

and completely regulated by the State of Michigan. And, like the wellhead protection program and 

drinking water quality protection, the State has promulgated a robust series of regulations adopted 

pursuant to the Michigan Natural Resources and Environmental Protection Act (MCL § 324.101, 

et seq.), which are found in Mich. Admin. Code. R 29.2101, et seq. The regulations encompass 

115 pages and are comprehensively scientifically detailed and place an onerous burden on 

applicants to receive permits for installation and monitoring of tanks. The regulations are so 

pervasive and complex that they cannot be adequately summarized here.  

According to the report prepared by Mannik & Smith Group, Appellant engaged in the 

following procedure to obtain State of Michigan approval for installation of underground storage 

tanks pursuant to R. 9, § 280.20(d)(1)(ii) of the Michigan Underground Storage Tank Regulations: 

i. Completed the form BFS-3820 (Notice of Proposed Installation of 

Underground Storage Tanks) and submitted to the Department of Licensing 

and Regulatory Affairs (LARA).  

 

a. The form contained a list of proposed equipment (USTs, product piping, 

dispensers, leak detection equipment, and backfill materials). 

 

b. LARA reviewed with respect to equipment/location and vicinity to 

potable water wells…. 

 

ii. Following the completion of a Hydrogeological Study, which is developed 

with available information from EGLE, and local units of Government), a 

request for a variance is submitted to LARA along with Hydrogeological 

Report for review. 

 

iii. LARA submitted a variance request to EGLE Source Water Unit (SWU) 

for review and comment. 

 

iv. EGLE SWU made a determination/recommendation to potential impacts to 

potable wells and groundwater. 
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v. LARA issued approval with conditions… On August 1, 2023, Howell-

Mason, LLC, was grant an approval for the installation of the UST system.39 

 

In this case, the State of Michigan, through multiple regulatory agencies, reviewed 

hydrogeological data prepared by MHOG in conjunction with detailed plans for Appellant’s 

gasoline service station and based on its expertise granted Appellant permits to install USTs on 

the Subject Property. There is no enabling legislation allowing for local governments to regulate 

underground storage tanks. As such, it is clear that Appellee’s complete ban of gasoline service 

stations within wellhead protection areas is preempted by State law and in direct conflict with the 

State regulatory scheme.  

d. Given that §16.11(C)(8) is clearly preempted by and/or in direct conflict 

with a clearly defined State statutory and regulatory scheme, the current 

circumstances presented in this case are absurd and cannot stand.  

 

As stated in the Townships Finding No. 3: “Because a wellhead protection area constitutes an 

area which supplies public water supply as deemed by EGLE, placement of a gas station within 

that area has the potential to be hazardous…and have a substantial adverse impact to natural 

resources in the area, including wells and watersheds.” Therefore, the circumstances are thus:  

 
39 Appx 461. 
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STATE OF MICHIGAN (EGLE)  

Vested with sole regulatory authority of wellhead protection, drinking water quality, 

 and underground storage tanks. 

 

EGLE APPROVED 

 

  

 

HOWELL TOWNSHIP  

No regulatory authority over wellhead protection, drinking water quality,  

or underground storage tanks. 

 

DENIED 

Because the proposed project is in a wellhead protection area 

Determined by EGLE 

 

 

 

 

 

 These absurd circumstances violate basic principles of federalism, present a clear and 

obvious conflict with the State’s interpretation of State law, and cannot stand.   
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h. In relying on §16.11(C)(8) to deny Appellant’s SLUP, the Township deprived 

Appellant of procedural due process causing Appellant to incur significant 

financial damages.  

 

i. Procedural due process, generally. 

 

“[A]t a minimum, due process of law requires that deprivation of life, liberty or property 

by adjudication must be preceded by notice and an opportunity to heard. To comport with these 

procedural safeguards, the opportunity to be hearing must be granted at a meaningful time and in 

a meaningful manner.” Bonner v. City of Brighton, 495 Mich 209, 235, 848 NW2d 380 (2014). 

At the core of procedural due process is the requirement that "a person in jeopardy of 

serious loss [be given] notice of the case against him and opportunity to meet it." Id. At 238. Thus, 

the primary requirement is that "the capacities and circumstances of those who are to be heard "to 

ensure that they are given a meaningful opportunity to present their case, which must generally 

occur before they are permanently deprived of the significant interest at stake Id. at 238-239.  

ii. EGLE-Approved plan for development of a gasoline service station creates a 

protected property right. 

 

In this case, EGLE, which has full regulatory control over drinking water quality and 

underground storage tanks, conditionally approved Appellant’s proposed gas station on the Subject 

Property. As such, Appellant has a constitutionally protected property interest in the conditional 

approvals granted by the State. While the granting a SLUP is a discretionary act, the SLUP 

requirements contained in a zoning ordinance and the analysis thereof must be reasonable as 

opposed to wholly arbitrary and capricious.  

Section 504 of the Zoning Enabling Act states that [i]f the zoning ordinance authorizes the 

consideration and approval of special land uses…under section 502…or otherwise provides for 

discretionary decisions, the regulations and standards upon which those decisions are made shall 

be specified in the zoning ordinance. MCL §125.3504(1). “A request for approval of a land use or 
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activity shall be approved if the request is in compliance with the standards stated in the zoning 

ordinance….”  

In this case, the Township relied only upon the unconstitutional and otherwise 

preempted/conflict gas station ban of §16.11(c)(8) and assumptions without support in the record 

in denying Appellant’s SLUP application. The Township ignored all expert hydrogeological, 

engineering, tank technology, and planning presentations and written materials. As the application 

met all SLUP standards in the Township Zoning Ordinance, the law requires that the Township to 

grant the permit. The Township chose to ignore the law and arbitrarily deny Appellant’s 

applications. 

iii. The Township afforded Appellant no procedural due process from beginning 

to end of the application process by requiring large application and review fees 

and performative hearings with predetermined outcomes.  

 

Appellee has deprived Appellant of procedural due process at every stage of this case by 

taking the position: (1) that it will not repeal or amend its gas station ban to be harmonious with 

constitutional principles and state law; (2) that its gas station ban absolutely precludes approval of 

Appellant’s SLUP application; but (3) Appellant must submit itself to performative public hearings 

and meetings while reimbursing Appellee over eight thousand dollar ($8,000) for professional 

review of plans it cannot approve. That is, the township has “jurisdiction” to hear Appellant’s 

requests, but lacks “authority” to grant the request.  

The absurdity of Appellee’s position can be summed up in a few brief exchanges at the 

November 21, 2023, Planning Commission meeting: 

MR. WILLIAMS (PC Chair): Just so I understand you correctly, Paul [Twp. 

Planner], that we don’t have the authority to approve a gas station that violates that 

ordinance of not being within 300 feet of a wellhead protection area. 

 

MR. MONTAGNO (Twp. Planner): That is correct. 
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MR. WILLIAMS (PC Chair): Thank you. Shall we open the public 

hearing?40 

 

*** 

AUDIENCE MEMBER: I first want to ask before I start speaking. You said 

you don’t have authority to vote on the gas station. Can you clarify exactly then 

what we’re speaking about right now then and what decision is going to be made 

tonight? 

 

MR. WILLIAMS (PC Chair): Well, we don’t have the authority to approve, 

so we must deny, is how I understand that. Is that accurate, Paul [Twp. Planner]? I 

mean that’s how I kind of interpret it if we don’t have the authority to approve, 

there’s only one option with that vote. 

 

MR. MONTAGNO (Twp. Planner): Because that is a requirements zoning 

ordinance [sic], you do not have the authority to change the requirement of the 

ordinance. Correct.41  

 

 AUDIENCE MEMBER (speaking outside call to the public): I have a 

question. If the board doesn’t have the power to approve the gas station there, why 

are we still talking about it? 

 

 MR WILLIAMS (PC Chair): They have a right to have their request heard.42 

 

   

Based on the gas station ban in § 16.11(C)(8), the Planning Commission voted unanimously 

to deny Appellant’s SLUP, and astonishingly took no action on Appellant’s site plan review 

choosing instead to table it indefinitely.43  

Following the purely performative Planning Commission meeting/public hearing, Appellee 

then required Appellant to attend a purely performative Township Board meeting to make a 

presentation prior to a vote. In response to presentations by expert engineers, hydrogeologists, and 

 
40 Appx 286, p 56 ln 14-21 
 
41 Appx 286, p 67, ln 11 – p 68 ln 1 
 
42 Appx 286, p 80, ln 19-24 
 
43 Appx 286, p 97 ln 2 – p 98 ln 2 
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tank and dispensing system executives, the Township Board subjected Appellant to exchanges 

such as these: 

MR. WILSON (Boardmember): I got a question, but it doesn’t pertain to 

tanks, you know what I mean. I’m going to talk on behalf of most of the people in 

this community, and why is our gas 30 to 40 cents higher per gallon at all of the 

Mugg & Bopps and most of the gas stations in this county? 

 

MR. BURNS (tank specialist): I don’t sell gas. I can’t address that. I don’t 

know. If you guys want to take a swing at that? 

 

MR. WILSON (Boardmember): That’s the only question I had. If anybody 

would like to answer it. 

 

CHAIRPERSON CODDINGTON: I’m sure if they can. 

 

MR. LEKANDER (Appellant CEO): We meet the competition. I can’t 

control what Kroger sells it for. We match Kroger when we’re with them. We match 

Speedway where we are. We match whatever the competitors are doing. 

 

MR. WILSON (Boardmember): That’s why I buy gas out of town. You 

don’t serve me. 

 

MR. LEKANDER (Appellant CEO): Well, I think that your opportunity is 

the same as anybody else’s. And, you know, if you compare us to all the local 

markets wherever we do business, we compete with them directly. So I can’t tell 

Kroger what to sell [at], can’t tell Speedway, can’t tell VG’s. 

 

MR. WILSON (Boardmember): That’s just the question the entire 

community would like an answer to, and nobody can get it.44  

 

CHAIRPERSON CODDINGTON: Anything else? 

 

Mr. MELTON (Boardmember): I have a couple questions on taxes. 

 

MR. LEKANDER (AppellantCEO): On what? 

 

MR. MELTON (Boardmember): On taxes. It’s been kind of a pet peeve of 

mine for years. I noticed a long time ago they always put the federal tax listed on 

the pump and then the local tax or the state tax, and you don’t see that anymore. 

And then when you buy fuel, you ask for a receipt, and you still have no idea how 

much tax is per gallon. Well, I’ve asked legislators who can’t tell me. 

 

*** 

 
 

R
E

C
E

IV
E

D
 by M

C
O

A
 10/7/2024 2:23:21 PM



 

48 

 

 MR. BURNS (Tank specialist): I would direct you to the Michigan 

Petroleum Association. They keep all of that data….45 

 

 CHAIRPERSON CODDINGTON (wrapping up a long irrelevant 

discussion of gasoline taxation): Okay. That’s a good education.46 

 

Once again, the denial of Appellant’s SLUP was predetermined, and the Board voted to 

deny with the primary reason being the gasoline service station ban in §16.11(C)(8) of the Zoning 

Ordinance. Throughout the municipal process the Township also extracted over eight thousand 

dollars ($8,000) in application and review fees from Appellant and forced it to incur tremendous 

expense to present experts at multiple performative hearings with a predetermined outcome.  

It is clear from the record that Appellee never afforded Appellant any meaningful 

opportunity to be heard resulting in a fundamental deprivation of procedural due process. In short, 

Appellee sent Appellant on a wild goose chase without any geese to chase. In doing so, the 

Township cashed checks from Appellant in excess of $8,000.00 and caused Appellant to 

unnecessarily incur six-figures in professional fees and related costs and experience significant 

delay and diversion of resources in the administration of its other businesses. In doing so, Appellee 

treated the law and constitution as a mere recommendation which it ignored to the detriment of 

Appellant, which was without reasonable recourse as Appellee’s bespoke procedure was rolled 

out. 

 The lower court’s obvious disinterest in engaging in a good faith analysis of this case and 

the companion litigation only perpetuated the injustice served upon Appellant.   

 
45 Appx 342, p 29 ln 4 – p 30 ln 5 
 
46 Appx 342, Exhibit K, p 33, ln 1-2 
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V. CONCLUSION 

To borrow a phrase from the circuit court’s opinion, the court would struggle to handle the 

procedure or analysis of the law more incorrectly 

The lower court abused its discretion in denying Appellant’s motion to adjourn oral argument 

to align with oral arguments on motions for summary disposition in companion litigation. The 

instant circuit court appeal challenges the legality of the Township Board’s decision (i.e. the 

legality of how the ordinance at issue was applied). The companion litigation challenges the 

legality of the ordinance itself. In refusing to coordinate oral arguments the lower court applied 

the law before ruling on its legality, thus predetermining the outcome of the companion litigation 

before the court issued a scheduling order therein.  

The lower court misunderstood and misapplied Fonda Island & Briggs Joint Water Authority 

v. Green Oak Township, which presents nearly an identical set of facts, circumstances, and legal 

tests that this case. 

The lower court failed to address the reasonableness of the ordinance at issue. 

The lower court improperly conflated the fundamental concepts of equal protection and 

procedural due process citing only due process cases to make a ruling on equal protection.  

The lower court grossly misapplied the substantial evidence test by wholly ignoring expert 

analysis by State of Michigan scientists and engineers along with other experts with peculiar 

knowledge of complex issues in favor of speculative comments made by lay objectors far beyond 

the scope of the rules of evidence. 

The lower court erred in determining that a township ordinance directly contradicting several 

statutes and regulations fully administered by the State of Michigan was appropriate.  

Peremptory reversal is warranted. At a minimum, leave to appeal should be granted.  
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      Respectfully submitted, 

      LAW OFFICE OF PAUL E. BURNS 

      Attorneys for Appellant 

 

 

      BY:__/s/ Jeffrey D. Alber____________________  

       JEFFREY D. ALBER (P76530) 

       133 W. Grand River Rd. 

       Brighton, Michigan 48116 

       Alber Ph: (734) 369-1009 

       alber@peblaw.net 

 

    

      BY:___/s/ Paul E. Burns  ________  

       PAUL E. BURNS (P31596) 

       133 W. Grand River Rd. 

       Brighton, Michigan 48116 

       Burns Ph: (517) 861-9547 

       burns@peblaw.net 

 

 

      NIK LULGJURAJ, PLC 

      Co-Counsel for Appellant 

 

 

      BY:___/s/ Nik Lulgjuraj _________________ 

       NIK LULGJURAJ (P48879) 

       300 N. Main St., Suite 4 

       Chelsea, Michigan 48118 

       Ph: (734) 433-0816 

       nik@niklaw.com  
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WORD COUNT CERTIFICATION 

 

 This document contains 12,365 countable words. MCR §7.212(B)(3). 
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Howell Township 
Livingston County, Michigan 

Resolution to Establish Township Meeting Dates for 2025 
November 4, 2024 

11.24.543 

At a regular meeting of the Howell Township Board, held at the Township Hall on the 4th day of 
November 2024 at 6:30 p.m. 

Present:  

Absent:  

The following resolution was offered by __________ and supported by ____________ 

WHEREAS, the Board of the Township of Howell, County of Livingston, State of Michigan, at a regular 
meeting, desires to set the meeting dates for the calendar year 2025 per MCL 41.72a(1) 

NOW, THEREFORE, BE IT RESOLVED, by the Board of Howell Township, that the Township 
Board’s regular meetings take place on the second Monday of each month, the Planning Commission’s 
regular meetings take place on the fourth Tuesday of each month, and the Zoning Board of Appeals’ 
regular meetings take place on the third Tuesday of each month; and   

WHEREAS, exceptions due to holidays shall follow MCL 41.72a(1) and be the next secular day, and the 
Township Board’s March meeting will be the first Monday of the month due to March Board of Review, 
and the Planning Commission’s and Zoning Board of Appeals’ meetings in November and December will 
be one week prior due to Thanksgiving and Christmas as shown on the attached calendar.        

Yeas: 

Nays: 

RESOLUTION DECLARED ___________ 

STATE OF MICHIGAN  ) 
) ss 

COUNTY OF LIVINGSTON ) 

I, the undersigned, the duly qualified and acting Clerk for the Township of Howell, Livingston County, 
Michigan, do hereby certify that the foregoing is a true and complete copy of certain proceedings taken by 
the Howell Township Board at a meeting held on this day, and further certify that the above resolution 
was adopted at said meeting. 

____________________________________ 
Sue Daus, Howell Township Clerk 
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2025 
January February March 

S M T W T F S S M T W T F S S M T W T F S 

1 2 3 4 1 1 

5 6 7 8 9 10 11 2 3 4 5 6 7 8 2 3 4 5 6 7 8 

12 13 14 15 16 17 18 9 10 11 12 13 14 15 9 10 11 12 13 14 15 

19 20 21 22 23 24 25 16 17 18 19 20 21 22 16 17 18 19 20 21 22 

26 27 28 29 30 31 23 24 25 26 27 28 23 24 25 26 27 28 29 

30 31 

April May June 
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20 21 22 23 24 25 26 18 19 20 21 22 23 24 22 23 24 25 26 27 28 

27 28 29 30 25 26 27 28 29 30 31 29 30 

July August September 
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31 

October November December 

S M T W T F S S M T W T F S S M T W T F S 

1 2 3 4 1 1 2 3 4 5 6 

5 6 7 8 9 10 11 2 3 4 5 6 7 8 7 8 9 10 11 12 13 

12 13 14 15 16 17 18 9 10 11 12 13 14 15 14 15 16 17 18 19 20 
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30 
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HOWELL TOWNSHIP BOARD MEETINGS 
2025 

The Howell Township Board will meet on the 2nd Monday of the month at 6:30 p.m. 
 Howell Township Hall  

3525 Byron Road 
Howell, Michigan 48855  

(517)546-2817

*MEETINGS ARE NOT THE 2nd MONDAY OF THE MONTH

Meeting Dates 

January 13 
February 10 

March 3* - Due to March Board of Review 
April 14 
May 12 
June 9 
July 14 

August 11 
September 8 

October 14* - Due to Columbus / Indigenous People’s Day 
November 10 
December 8 



PLANNING COMMISSION MEETINGS 
                          2025 
 

The Howell Township Planning Commission will meet on the 4th Tuesday of each month, at 6:30 p.m. at 
the Howell Township Hall 3525 Byron Road, Howell, Michigan 48855 (517)546-2817. 

 
*Meetings are on alternate dates due to Holidays 

 
                         Meeting Dates    Application Due Date 
   January 28     December 23, 2024   
   February 25     January 28    
   March 25         February 25  
   April 22      March 25 
   May 27      April 22 
   June 24      May 27 
   July 22      June 24  
   August 26     July 22 
   September 23     August 26 
   October 28     September 23 
                *November 18     October 28 
                *December 16     November 25 
     
 



ZONING BOARD OF APPEALS (ZBA) MEETINGS 
2025 

 
The Howell Township ZBA will meet on the 3rd Tuesday of the month as needed at 6:30 p.m. at the Howell Township 

Hall, 3525 Byron Road, Howell, Michigan 48855 (517)546-2817. 
 

*Meetings are on alternate dates due to Holidays 
 
 

                           Meeting Dates    Application Due Date 
                 January 21     December 17, 2024     
                         February 18     January 21      
                March 18         February 18 
   April 15      March 18 
   May 20      April 15 
   June 17      May 20 
   July 15      June 17 
   August 19     July 15 
   September 16     August 19 
   October 21     September 16 
                *November 12     October 21 
                *December 9     November 18 
 
 



Howell Township 
Resolution Setting Township Sewer Charges 

Resolution Number 11.24.544 

At a regular meeting of the Howell Township Board, Livingston County, Michigan, held at the Township 

Hall, 3525 Byron Road, Howell Michigan, on the 4th day of November 2024 at 6:30 p.m., Eastern 

Daylight Time.  

Present:  

Absent: 

The following resolution was offered by _____________ and supported by ________________: 

WHEREAS, Ordinance 21 of Howell Township, entitled the Wastewater Collection and Treatment 

System Ordinance, provides for the operation and maintenance of a sanitary sewage disposal system by 

the Township; 

WHEREAS, Ordinance 21 empowers the Township with the authority to fix from time to time just and 

reasonable rates and other charges as may be deemed advisable for supplying the inhabitants of the 

Township and others with a sanitary sewage disposal system; and 

WHEREAS, Section 5-B of Ordinance 21 authorizes the Township Board to, by ordinance or resolution, 

establish the fee for the connection permit for each single family residential premises or single family 

Residential Equivalent (RE) connecting to any sanitary sewer lines within the Township; and 

WHEREAS, Section 7-L of Ordinance 21 establishes that each single family residential premises or 

single family Residential Equivalent (RE) connecting to any sanitary sewer lines within the Township 

shall pay a connection fee of $4,200.00 as of January 1, 2004, and such amount shall increase by 5% on 

each succeeding January 1, unless otherwise resolved by the Howell Township Board; and 

WHEREAS, Section 7-L of Ordinance 21 further provides that the amount of the Connection Fee may be 

modified from time to time by the Township Board as may be required to recover the Township’s capacity 

costs in the system; and 
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WHEREAS, the Township Board has historically allowed the Connection Fee to increase by 5% but for 

in any year where the Township Board has resolved by resolution to maintain the then applicable 

Connection Fee; and 

WHEREAS, for purposes of establishing the Connection Fee as of January 1, 2025, the Township Board 

desires to resolve the applicable Connection Fee as set forth herein. 

NOW, THEREFORE, BE IT RESOLVED b the Township Board of Howell Township, Livingston 

County, Michigan, as follows: 

1. The Connection Fee as of January 1, 2025 is $_____________ for each single family 

residential premises or single family residential equivalent (RE). 

2. Such amount shall increase by 5% on each succeeding January 1, unless otherwise resolved 

by the Howell Township Board. 

All prior resolutions and parts of prior resolutions insofar as they conflict with the provisions of 

this resolution are hereby rescinded. 

 
Yeas: 
 
Nays: 
 
 
RESOLUTION DECLARED _____________ 

 
 
 
 
STATE OF MICHIGAN  ) 
    ) ss 
COUNTY OF LIVINGSTON ) 
 
 
 
I, Sue Daus, Clerk of Howell Township, hereby certify this to be a true and complete copy of this 
resolution, duly adopted at a regular meeting of the Township Board. 
 
 
        ____________________________ 
        Sue Daus, Howell Township Clerk    



Howell Township 
Resolution Setting Township Water Charges 

Resolution Number 11.24.545 

At a regular meeting of the Howell Township Board, Livingston County, Michigan, held at the Township 

Hall, 3525 Byron Road, Howell Michigan, on the 4th day of November 2024 at 6:30 p.m., Eastern 

Daylight Time.  

Present:  

Absent: 

The following resolution was offered by _____________ and supported by ________________: 

WHEREAS, Ordinance 181 of Howell Township, entitled the Water Use and Rate Ordinance, provides 

for the operation and maintenance of a sanitary sewage disposal system by the Township; 

WHEREAS, Ordinance 181 empowers the Township with the authority to fix from time to time just and 

reasonable rates and other charges as may be deemed advisable for supplying the inhabitants of the 

Township and others with a water supply system; and 

WHEREAS, Section 15 of Ordinance 181 authorizes the Township Board to, by ordinance or resolution, 

establish the fee for the connection permit for each single family residential premises or single family 

Residential Equivalent (RE) connecting to any water lines within the Township; and 

WHEREAS, Section 15-B of Ordinance 181 further provides that the amount of the Connection Fee may 

be modified from time to time by the Township Board as may be required to recover the Township’s 

capacity costs in the system; and 

WHEREAS, the Township Board has historically allowed the Connection Fee to increase by 5% but for 

in any year where the Township Board has resolved by resolution to maintain the then applicable 

Connection Fee; and 
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WHEREAS, for purposes of establishing the Connection Fee as of January 1, 2025, the Township Board 

desires to resolve the applicable Connection Fee as set forth herein. 

NOW, THEREFORE, BE IT RESOLVED b the Township Board of Howell Township, Livingston 

County, Michigan, as follows: 

1. The Connection Fee as of January 1, 2025 is $_____________ for each single family 

residential premises or single family residential equivalent (RE). 

2. Such amount shall increase by 5% on each succeeding January 1, unless otherwise resolved 

by the Howell Township Board. 

All prior resolutions and parts of prior resolutions insofar as they conflict with the provisions of 

this resolution are hereby rescinded. 

 
Yeas: 
 
Nays: 
 
 
RESOLUTION DECLARED _____________ 

 
 
 
STATE OF MICHIGAN  ) 
    ) ss 
COUNTY OF LIVINGSTON ) 
 
 
I, Sue Daus, Clerk of Howell Township, hereby certify this to be a true and complete copy of this 
resolution, duly adopted at a regular meeting of the Township Board. 
 
 
        
        ____________________________ 
        Sue Daus, Howell Township Clerk    
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Jonathan Hohenstein 

Howell Township Treasurer 

3525 Byron Road 

Howell, MI  48855 

Re: Union at Oak Grove – PILOT Amendment 

Dear Mr. Hohenstein: 

Union at Oak Grove, LP would like to formally request to further amend Section 9 Duration of the approved 
Ordinance granting a PILOT for Union at Oak Grove.     

The construction of this project unfortunately saw several delays resulting in almost a year of delay in construction 
completion.  Below are only some of the issues during construction causing delay. 

• Atypical construction sequencing was required in this County.  Typical construction of multi-family

allows concurrent construction of the buildings and site.  The County required all pavement to be

installed prior to allowing any building construction which required 85% of the sitework to be

completed before vertical construction could begin.  The original construction schedule anticipated

significantly more overlap in building and site construction.

• Utility provider delay.   Electrical and Gas companies saw delays in labor and materials  and did not

allow for buildings to open as originally scheduled.

• While this project was not affected by labor shortages due to COVID, the supply chain was still working

to re-balance after the affects of COVID leading to a delay in materials, specifically mechanical and

electrical supplies, thus causing a delay in building construction.

• Weather was also a factor in completing construction.  2023 was one of the wettest on record in
Michigan which slowed progress on our site work.

We would respectfully request the language in the PILOT be amended from the required construction completion 
date of December 31st, 2023 to December 31st, 2024.   

We thank the Township for their continued support, partnership and understanding with this delay.  This project 
cannot succeed without the financial support provided by this PILOT.  Please do not hesitate to contact me with 
any questions.   

Respectfully, 

Joy M. Skidmore 
Director of Development 
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HOWELL TOWNSHIP 
AMENDED TAX EXEMPTION ORDINANCE - UNION AT OAK GROVE 

ORDINANCE NO. 287 
 

 
At a regular meeting of the Township Board of Howell Township, Livingston County, Michigan, held 
at 3525 Byron Rd., Howell, Michigan 48855 on the 4th day of November, 2024, at 6:30 P.M., 
Township Board Member __________________ moved to adopt the following Ordinance, which 
motion was seconded by Township Board Member ____________________: 
 

An Ordinance to amend the Howell Township Tax Exemption Ordinance – 
Union at Oak Grove to amend Section 9 provide for an extension of the 
duration of time in which the housing project will be completed, extending 
that time from December 31, 2023 to December 31, 2024. 

 
THE TOWNSHIP OF HOWELL, LIVINGSTON COUNTY, MICHIGAN ORDAINS: 

 
SECTION 1. AMENDMENT TO SECTION 9: DURATION: The Township amends 
Section 9 to change the completion date of the housing project from December 31, 2023 to December 
31, 2024 and amended Section 9 shall read as follows:  

 
SECTION 9. Duration. 

 
This Ordinance shall remain in effect and shall not terminate until the later of thirty 

(30) years from either May 11, 2022 or the first full year of development operations. 
Notwithstanding the foregoing, this Ordinance shall automatically terminate if the housing 
project is no longer subject to income and rent restrictions under the LIHTC Program, qualifies 
for the LIHTC Program, fails to receive or maintain Authority approval, or the housing project 
does not commence on or before December of 2021, and is not completed by December 31, 
2024. 

 
SECTION 2. SEVERABILITY. 

 
The various sections and provisions of this Ordinance shall be deemed to be severable, 

and should any section or provision of this Ordinance be declared by any court of competent 
jurisdiction to be unconstitutional or invalid the same shall not affect the validity of this Ordinance 
as a whole or any section or provision of this Ordinance, other than the section or provision so 
declared to be unconstitutional or invalid. 



SECTION 3. INCONSISTENT ORDINANCES. 

All ordinances or parts of ordinances inconsistent or in conflict with the provisions of 
this Ordinance are repealed to the extent of such inconsistency or conflict, including the predecessor 
Ordinances adopted May 20, 2020, and February 17, 2021. 

 
SECTION 4. EFFECTIVE DATE. 

 
This Ordinance shall take effect immediately following its publication as provided by law. 
 

YEAS: _____________________________________________ 

NAYS: _____________________________________________ 

ABSENT/ABSTAIN: _________________________________ 

 
 
 
       HOWELL TOWNSHIP:   
   
       BY: ___________________________ 

ADOPTED:     
PUBLISHED:     
EFFECTIVE:     

 
 

 
 

CERTIFICATION 

I, Sue Daus, the Clerk of Howell Township, Livingston County, Michigan, do hereby certify 
that the foregoing is a true and complete copy of Ordinance No. 287 adopted by the Howell Township 
Board at a regular meeting held on November 4, 2024.   

 
Notice of adoption and publication of the Ordinance was published in the ___________               on 

____________, 2024.  The Ordinance shall be effective on ___________  , 2024, immediately 
following publication. 
 
      By: ________________________________ 
       Sue Daus, Township Clerk 
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HOWELL TOWNSHIP 
 LIVINGSTON COUNTY, MICHIGAN 
RESOLUTION OF APPRECIATION 

RESOLUTION No. 11.24.546 

At the regular meeting of the Howell Township Board, County of Livingston, State of Michigan, held at the Howell Township 
Hall, 3525 Byron Road, Howell, MI  48855 on November 4, 2024 at 6:30 pm. 

Present: 

Absent: 

The following resolution was offered by ____________ and supported by ___________________: 

WHEREAS,  Benjamin Costello, Boy Scout Troup 362 completed his Eagle Scout project by building three quality benches for 
the Howell Township Hall Gazebo. 

WHEREAS,  Benjamin Costello’s Eagle Scout project provided an inviting space for Howell Township residents to relax and 
share a conversation.     

NOW THEREFORE BE IT RESOLVED, that this Township Board, on behalf of its members, the officials and the 
employees of Howell Township, and the citizens of the community, do hereby express to Benjamin Costello, sincere and 
profound appreciation and thanks for the beautifully built benches in the Township’s gazebo along with his dedication, care and 
commitment to excellence. 

BE IT FURTHER RESOLVED, that Benjamin Costello be presented this resolution, and this resolution be spread upon the 
permanent record of the Township of Howell, Michigan, attested by the Township Supervisor. 

Yeas:    

Nays:  

RESOLUTION DECLARED ______________ 

 STATE OF MICHIGAN  ) 
) ss 

COUNTY OF LIVINGSTON ) 

I, Sue Daus, Clerk of Howell Township, hereby certify this to be a true and complete copy of this resolution, duly adopted at a 
regular meeting of the Township Board. 

_________________________________________ 
Sue Daus, Howell Township Clerk 
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Township Board Ethics 

October 24, 2024 

During Trustee Bob Wilson’s two years on the Township Board he has displayed on numerous 
occasions inappropriate behavior, language, and actions unbecoming of a Township Trustee.  

At the September 9, 2024 Board meeting Trustee Wilson wrote a wholly unacceptable note about 
the Township Clerk, displayed this note to the crowd, and left it at his Board seat for Township staff 
to find.  This behavior is appalling.  Due to the content of Trustee Wilson’s note it cannot be 
included in the Township Board packet, but a copy will be provided to the Board members.     

At the October 7, 2024 Board meeting, during the call to the public, Trustee Wilson’s conduct was 
not only unacceptable as a member of the Township Board it was in direct violation of the 
Township’s ethics policy.  Treating a member of the public in the manner Trustee Wilson did by 
yelling and screaming over a citizen’s comments during the period in the meeting where the public 
gets an opportunity to address the Township Board and giving his middle finger during this 
interaction is beyond belief.   

These are just a few of the most recent examples of Trustee Bob Wilson’s unethical behavior.  
Trustee Wilson has also made false statements and allegations of Township Board members and 
Township staff, has suggested the Township not enforce its Zoning Ordinance for his friends and an 
organization that he belongs to, and has threatened Township Board members and their families.  
The Township has had to take actions including paying a Sheriff to attend meetings because of 
Trustee Wilson’s threats.        

The Township Board can censure members of the Board for their behavior and can petition the 
Governor to remove an elected official.  These are extreme steps that the Board can contemplate 
but I wanted to make all Board members aware of the Township’s ethics policy, which is attached, 
and propose two resolutions:  Principles of Township Excellence in Governance and a Code of 
Conduct for Board Members.  I hope the Board will see the advantage of these resolutions on behalf 
of the Township’s residents.  Should the Board see the benefit we could also work with the 
Township attorney to adopt an ethics ordinance, such as the model ethics ordinance from the 
Michigan Attorney General’s Office, attached. 

Respectfully submitted, 
Jonathan Hohenstein      

8-H



HOWELL TOWNSHIP ETHICS POLICY 
 
Adopted November 10, 2014 
 
 Public Office is a public trust to be used solely to advance the public interest.  
Decisions should be made on the merits and based on objective judgment.  Public officials 
must be accountable for their actions.  All actions are considered public.  You are no 
longer a private citizen once you take on an elected or appointed role in the Township.  
Avoid conduct which could create an appearance of impropriety. 

 
• In conducting their official duties, township officials and employees shall observe 

both the spirit and intent of all applicable laws, township ordinances, and township 
policies and procedures.  Township officials shall act in a fair, impartial manner. 

 
• Actions of officials and employees shall be consistent with the township’s best 

interest, rather than for personal gain. 
 

• The township shall practice transparency in its affairs, unless there is a legal 
necessity for confidentiality. 

 
• Civility and respect will be demonstrated in all governance processes and in the 

delivering township programs and services. 
 

• Honor and respect democratic principles by observing not only the letter of the law 
but also its spirit. 

 
Several Public Acts guide Public Ethics and are noted below.  We have elaborated where 
necessary in italics: PA196 of 1973-Standards of Conduct for Public Officers and 
Employees 
 
A public officer or employee shall not: 
 

• Divulge confidential information- A public servant shall not disclose any confidential 
information, without prior formal authorization of the public body having jurisdiction, 
concerning any township official or employee, or any other person. 

 
• Represent own opinion as government’s opinion. 

 
• Use government personnel property or funds for personal gain. 

Public officials must use public assets for authorized purposes only, and not for 
personal or political benefit, or for the political benefit of someone else.  Political 
activity should not be permitted under any circumstances during business hours. 



• Solicit or accept a gift, loan or thing of value tending to influence performance of 
official duties. 

 
• Engage in business transactions in which he or she may profit from official position 

or confidential information. 
 

• Accept employment or render services in conflict with official duties. 
o A public servant shall not engage in private employment with, or render 

services for, any private person who has business transactions with the 
township, without first making a full public disclosure of the nature and 
extent of such employment. 

o There are standards governing an official holding more than one public 
office at the same time, and they are found in the Incompatible Public 
Offices Act (IPOA) 1978 PA566 MCL 15.181 es seq. Section 1 (b) of the Act 
defines “incompatible offices as public offices held by a public official which, 
when the official is performing the duties of any of the public offices, result 
in any of the following with respect to said offices:  The subordination of one 
public office to another. 

 
 

Adopted at a regular township board meeting November 10, 2014 by unanimous vote. 



HOWELL TOWNSHIP 
LIVINGSTON COUNTY, MICHIGAN 

RESOLUTION OF PRINCIPLES OF TOWNSHIP EXCELLENCE IN GOVERNANCE  
RESOLUTION No. 11.24.547 

 
At the regular meeting of the Howell Township Board, County of Livingston, State of Michigan, held at the Howell Township Hall, 
3525 Byron Road, Howell, MI  48855 on November 4, 2024 at 6:30 pm.  
 
Present: 
 
Absent: 
 
The following resolution was offered by ______________ and supported by __________________: 
 
WHEREAS, the Howell Township Board adopts the Principles of Township Excellence in Governance. To maintain the high 
standards and traditions of Michigan townships, the Howell Township Board adopts the following dynamic principles of governance 
excellence to guide our stewardship, deliberations, constituent services and commitment to safeguard our community’s health, safety 
and general welfare. 
 
WHEREAS, the Howell Township Board pledges to: 
 

• Insist on the highest standards of ethical conduct by all who act on behalf of this township. 
 
• Bring credit, honor and dignity to our public offices through collegial board deliberations and through diligent, appropriate 

responses to constituent concerns. 
 

• Actively pursue education and knowledge and embrace best practices. 
 

• Treat all people with dignity, respect and impartiality; without prejudice or discrimination. 
 

• Practice openness and transparency in our decisions and actions. 
 

• Cooperate in all reasonable ways with other government entities and consider the impact our decisions may have outside our 
Township’s borders. 
 

• Communicate to the public Township issues, challenges and successes, and welcome the active involvement of stakeholders 
to further the Township’s wellbeing. 
 

• Strive for compliance with state and federal statutory requirements. 
 

• Refuse to participate in any decisions or activities for personal gain, at the expense of the best interests of the Township. 
 

• Further the understanding of the obligations and responsibilities of American citizenship, democratic government and 
freedom. 
 

NOW THEREFORE BE IT RESOLVED, the Township Board Adopts the Principles of Township Excellence in Governance. 
 
 Yeas: 
 
 Nays: 
 
 RESOLUTION DELCARED ______________ 
 
STATE OF MICHIGAN           ) 
           ) ss 
COUNTY OF LIVINGSTON   ) 
 
I, Sue Daus, Clerk of Howell Township, hereby certify this to be a true and complete copy of this resolution, duly adopted at a regular 
meeting of the Township Board. 
 
 
        __________________________________ 
              Sue Daus, Howell Township Clerk 



HOWELL TOWNSHIP 
LIVINGSTON COUNTY, MICHIGAN 

RESOLUTION OF TOWNSHIP BOARD MEMBER CODE OF CONDUCT 
RESOLUTION No. 11.24.548 

 
At the regular meeting of the Howell Township Board, County of Livingston, State of Michigan, held at the Howell Township Hall, 3525 
Byron Road, Howell, MI  48855 on November 4, 2024 at 6:30 pm.  
 
Present: 
 
Absent: 
 
The following resolution was offered by ______________ and supported by __________________: 
 
WHEREAS, the Howell Township Board adopts the Howell Township Board Member Code of Conduct. 
 
WHEREAS, Board members shall: 
 

o Attend as many Board meetings as possible and become informed concerning issues to be discussed and shall inform the Supervisor 
of any impending absences from a Board meeting. 

 
o Exercise his or her obligation to vote upon the question unless a conflict of interest is present. 

 
o Adopt policy only after full discussion of the issues at public Board meetings. 

 
o Encourage the free expression of opinion by all Board members and seek systematic communication between the Board and the 

community. 
 

o Work with other Board members to establish effective policy and to delegate authority for the administration of the Township to 
Township staff. 

 
o Communicate with other Board members and the Supervisor to manage the public reaction to Board policy and Township programs. 

 
o Become informed about current Township government issues by individual study and through participation in programs providing 

needed information, such as those sponsored by the Michigan Townships Association. 
 

o Support the employment of those people best qualified to serve as Township staff and insist on a regular impartial evaluation of all 
staff. 

 
o Avoid being placed in a position of conflict of interest and refrain from using the Board position for personal or partisan gain; and 

take no action that will compromise the Board or the Township staff and respect the confidentiality of information that is privileged 
under applicable law. 

 
NOW THEREFORE BE IT RESOLVED, the Township Board Adopts the Principles of Township Board Member Code of Conduct. 
 Yeas: 
 
 Nays: 
 
 RESOLUTION DELCARED ______________ 
 
STATE OF MICHIGAN            ) 
           ) ss 
COUNTY OF LIVINGSTON   ) 
 
I, Sue Daus, Clerk of Howell Township, hereby certify this to be a true and complete copy of this resolution, duly adopted at a regular 
meeting of the Township Board. 
 
 
        __________________________________ 
              Sue Daus, Howell Township Clerk 

 

































Howell Township 
Human Resources Committee Meeting 

October 29, 2024 4:00 pm 

Attending:  Mike Coddington, Sue Daus, Brent Kilpela, Jonathan Hohenstein 

Redistribution of Accounting Clerk Duties 
When the Township originally eliminated the Accounting Clerk position the duties were split between 
the Clerk and Brent.  The pay split was not commensurate with the duties and since the former Clerk 
resigned Brent has been performing all of the duties.  With this very busy election season coming to an 
end the Clerk’s Department has started learning some of the Accounting Clerk responsibilities, starting 
with payroll.  Brent presented a proposal for the wage allocations for payroll and the Committee agreed 
with his proposal.   

Workflows 
Brent discussed workflows along with comp time and employees currently holding over 80 hours of 
vacation time.   

October 28th Letter to the Township Board 
Board members received an email from Shane Fagan regarding his concerns for the events that 
transpired at the October Board meeting between public attendee Tim Boal and Township Trustee Bob 
Wilson.  The Committee will be looking into Shane’s concerns starting with contacting the Livingston 
County Sheriff’s Office.  Once the investigation is complete, if there are any actionable items for the 
Board to discuss it will be brought to the Board.       

The Human Resources Committee recommends approval of the proposed redistribution of Accounting 
Clerk duties and wages as presented.    

Respectfully submitted, 
Jonathan Hohenstein 
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Proposed Future Breakdown Accounting Clerk Duties Percent Split Wage per Period Effective Date

Budget Preparation, Accounts Payable, General Ledger Journal Entries,

Preparing W2 & 1099 Filings, Financial Audit Detail, Bank Recs

Accounting Clerk - Sue Payroll, 941 Quarterly Reports, Workman Comp Audit, Annual Pension Report 10% $192.32 11/5/2024

Accounting Clerk - Marnie Payroll, 941 Quarterly Reports, Workman Comp Audit, Annual Pension Report 10% $192.32 11/5/2024

The plan shifts the duties and the associated wage from Brent to Sue and Marnie. The Clerk and Receptionist will share the payroll duties. 
Sharing the responsibility helps ensure the payroll processing always has a backup. Brent will still oversee the payroll process and keep the Township in compliance. 
There is no budget amendment required with the change in wage and duties.

Accounting Clerk - Brent 80% $1,538.55 11/5/2024



HOWELL TOWNSHIP
1Q24

Enhanced Access Fees $86.75

Transaction Amount

Net Enhanced Access Fees

G2G CLOUD SOLUTIONS Share Back Amount

3Q24 Total Quarterly Share Back Amount

Enhanced Access Fees

Net Enhanced Access Fees

G2G CLOUD SOLUTIONS Share Back Amount

1Q24 Total Quarterly Share Back Amount

2Q24

G2G CLOUD SOLUTIONS

Transaction Amount

Enhanced Access Fees

Net Enhanced Access Fees

4Q24

G2G CLOUD SOLUTIONS

T ti  A t

G2G CLOUD SOLUTIONS

Transaction Amount

$64.00

$39.06

$19.51

$19.51

$1,740.18

$57.25

$34.93

$17.46

$17.46

G2G CLOUD SOLUTIONS Share Back Amount

2Q24 Total Quarterly Share Back Amount

3Q24

G2G CLOUD SOLUTIONS

$2,056.34

$52.94

$26.45

$26.45

$10 476 86

$1,351.10

2Q24

3Q24

4Q24

1Q24

YTD

GENERAL - OTC

SUMMER TAX - OTC

TOTAL

PRODUCT NAME

DOG LICENSES - OTC

GENERAL - OTC

WINTER TAX - OTC

TOTAL

PRODUCT NAME

DLQ PERSONAL PROPERTY - OTC

DOG LICENSES - OTC

GENERAL - OTC

TOTAL

PRODUCT NAME

DOG LICENSES - OTC

GENERAL - OTC

SUMMER TAX - OTC

PRODUCT NAME

7

Quantity

TOTAL

DOG LICENSES - OTC

CREDIT CARD

CREDIT CARD

Payment Type

CREDIT CARD

CREDIT CARD

CREDIT CARD

Payment Type

CREDIT CARD

CREDIT CARD

CREDIT CARD

Payment Type

CREDIT CARD

CREDIT CARD

CREDIT CARD

$874.25

$9,567.61

Payment Type

CREDIT CARD

9

2

13

Quantity

1

2

3

6

Quantity

1

2

10

13

Quantity

1

11

$2.50

$45.25

$265.42

Enhanced Access Fees

19

51

2

$423.12

$877.98

$1,351.10

Transaction Amount

$25.00

$475.00

$1,240.18

$1,740.18

Transaction Amount

$161.34

$20.00

$1,875.00

$2,056.34

Transaction Amount

$35.00

$313.17

$521.17

$5.00

Transaction Amount

$10,476.86

$15,624.48

$50.00

$33.00

$26.00

$64.00

Enhanced Access Fees

$2.50

$17.75

$37.00

$57.25

Enhanced Access Fees

$5.50

$5.00

$76.25

$86.75

Enhanced Access Fees
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Enhanced Access Fees $313.17

Net Enhanced Access Fees $191.04

G2G CLOUD SOLUTIONS Share Back Amount $95.53

4Q24 Total Quarterly Share Back Amount $95.53

G2G CLOUD SOLUTIONS Share Back Total $158.95

FY2024 Total Year To Date Share Back Amoun $158.95

Transaction Amount $10,476.86



2024 HOWELL TOWNSHIP FALL EVENT 
 
 
 

The 2024 Howell Township Fall Event took place on Saturday, October 12, 
2024, from noon to 3:00 p.m. at the Howell Township Hall. We had three 
employee volunteers. A total of fifteen vehicles came to the event. The Big 
Red Barrel collected three pounds of pills and six pounds of needles. 
 
 
Suggested changes for next year: 
 

1. At the Annual Spring Clean-Up, hand out a save the date 
announcement for the Fall Event. 

 
2. Replace the yard waste truck with a large item truck. 

 
 

Board approval for the 2025 Fall Event to be held on Saturday, 
September 13, 2025. 
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65Dates & Locations

Can’t make the date? Register for the online option for access to a recorded 
class plus a live online Q&A specific to your office.

Dec. 10: Delta Hotels Muskegon Conference Center
939 Third Street, Muskegon                 (231) 722-0100

Dec. 11: Lansing Community College West Campus
5708 Cornerstone Dr., Lansing              (517) 483-9300

Dec.  12: Delta Hotels Kalamazoo Conference Center
2747 S. 11th St., Kalamazoo                   (269) 375-6000

Dec. 17: Bavarian Inn Lodge
One Covered Bridge Lane, Frankenmuth          (989) 652-7200

Dec.  18: Eagle Pointe Plaza
415 E. Main St., Hale                (989) 728-2811

Dec. 19: Crystal Mountain Resort
12500 Crystal Mountain Dr., Thompsonville     (855) 995-5146

Jan.  6: Memorial Union at Michigan Tech
1503 Townsend Dr., Houghton              (906) 487-2543

Jan.  7: Island Resort Conference Center
W399 Hwy. 2 & 41, Harris                  (906) 466-2941

Jan.  8: Kewadin Conference Center
2186 Shunk Rd., Sault Ste. Marie                   (906) 632-0530

Jan. 14:  Blue Water Convention Center 
800 Harker St., Port Huron                      (810) 201-5513

Jan. 15: Treetops Resort Conference Center 
3962 Wilkinson Rd., Gaylord                             (866) 348-5249

Jan. 16: Comfort Inn & Suites Conference Center
2424 S. Mission, Mt. Pleasant              (989) 572-0473

Jan. 17: Morris Lawrence Bldg., Washtenaw Comm. College
4800 E. Huron River Dr., Ann Arbor                (734) 677-5060

Lodging and special needs: Refer to your confirmation 
email for lodging info. Participants with special needs (dietary, 
accessibility) should call MTA at (517) 321-6467, ext. 230 or 
email kristin@michigantownships.org at least two weeks in advance.

Cancellations & substitutions Written cancellation requests 
received at the MTA office at least two weeks before the event 
will receive a full refund. After that date, registrations will be 
converted to online access. No refunds will be issued thereafter 
without extenuating circumstances. You may substitute another 
individual from your township without incurring a charge; 
please notify MTA of the change.
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 MICHIGAN 
TOWNSHIPS

ASSOCIATION

New Officials Training

 A full-day event designed to help
your township’s newly elected officials

hit the ground running!



To register, send completed form to MTA
Mail to P.O. Box 80078, Lansing, MI 48908-0078

fax to (517) 321-8908 or email rebecca@michigantownships.org.
Register online at https://bit.ly/MTALearning

For registration assistance, call (517) 321-6467, ext. 226.

Welcome to Township Government

Upon taking the oath of office as a township official, you are assuming multiple responsibilities, requiring  
a unique combination of leadership, decision-making and administration, as well as an understanding of  

statutory requirements. How do you bring fresh perspectives to the board, while valuing the work of veteran board members? 
What are the crucial functions you need to perform right now for your specific office? 

This full-day event can help you start out on the right foot! Designed to build on your abilities and understanding 
of township government, this program enables you to successfully represent and serve your residents while shaping 
your community’s future. We’ll review the “hows and whys” of township government, and explore the duties and 
responsibilities of a township board—and your role. 

Continental breakfast and check-in begins at 8:30 a.m. Topics discussed in the morning (9 a.m. to noon) include:
  •   The Importance of Advocacy: Why it’s essential, what tools you can use and how you can make a difference.
  •   What Townships Do—and Don’t Do: Every township’s required government functions, plus the optional  
      “do’s” and the “don’ts.” 
  •   Who’s in Charge (and What Did I Get Myself Into)?: How township boards work.
  •   Public vs. Private: You’re the government, using public money—what are the rules? What is your “fiduciary”   
      responsibility?
  •  Township Revenues: How does a township pay for government programs and services?

After lunch (included with your registration), join the breakout session (1 to 4 p.m.) geared for your office:
   •   Clerks: records, minutes, notices, financial administration and reporting, accounts payable, elections  
        and additional duties
   •   Supervisors: meeting management, ordinances, lawful expenditures, budgets, township administration,   
        overseeing assessing and risk management
   •   Treasurers: financial administration, internal controls and reporting, defining the types of financial institutions and  
        investments townships may use, receiving/receipting money and other tax collecting duties (MTA offers separate,  
          in-depth tax collection training, Treasurers Guide to Tax Collection, in November. Visit bit.ly/MTALearning for   
         details. Did you miss it? Visit https://learn.michigantownships.org for online options.)
   •   Trustees: Understanding your role (hint: all board members are “trustees” at the head table), including budgeting,  
       decision-making, and fiduciary responsibility (looking out for the township’s best interests)
Register today and watch your email for additional details. Your registration confirmation will include location details, 
lodging information, and everything you need to know before you go! Can’t wait? Visit bit.ly/MTALearning for more.

Can’t make the date nearest you? There’s an online option, too! Watch a recorded class (available Dec. 20), then join 
us online for a live Q&A to get your questions answered in real time. We’ll begin at 10 a.m. as follows:
       Clerks: Jan. 27           Supervisors: Jan. 28           Treasurers: Jan. 29           Trustees: Jan. 30

Continue the learning with MTA publications: Members save up to 20% off books when purchased with registrations. 
Books are distributed onsite or shipped to online attendees. ( Joining us online? Please add shipping $6 per Basics, $10 per Essentials.)
OPTION 1: Township Basics package    ($94.50 discounted rate)
Officials Guide to Township Government (specific to your office), Authorities & Responsibilities of
Michigan Townships and Introduction to Township Board Meetings 

OPTION 2: Township Essentials collection    ($230 discounted rate)
Includes resources offered in the Township Basics package PLUS Building a Better Budget, 
Introduction to the Freedom of Information Act, The Township Guide to Planning & Zoning and Policy Matters!

  ____________________________________________________
  Township & County

  ____________________________________________________
  Name & Title                  Purchase Books?   Basics     Essentials

  ____________________________________________________
  Email address

  ____________________________________________________
  Name & Title                  Purchase Books?   Basics     Essentials

  ____________________________________________________
  Email address

  Check enclosed (payable to MTA)
  Invoice my township (members only)
  Charge to: (circle one)        MasterCard        VISA             
                 

  Card #                                                   CSV (3-digit code)                Expires

  Print Card Holder’s Name                                                             Signature

Payment options

►  Online Rate*: $150/person 
►  In Person Early Rate*: $150/person Expires 2 weeks prior to event
►  In Person Regular Rate*: $180/person Applies 2 weeks prior to event

For in person on-site registration, as space allows, add $20

 ______ (# registered)       x   $______ (rate*)    =    $______ 
 ______ (# of Basics)         x   ($94.50*)                 =    $______ 
 ______ (# of Essentials)  x    ($230*)                     =    $______ 

Joining us online? Add shipping for books: $6 per Basics, $10 per Essentials 

                            AMOUNT ENCLOSED          =    $______
*Rate applies to MTA members. Non-members, call for rates.

Which location will you attend?
 Dec. 10: Muskegon        Jan. 6:   Houghton
 Dec. 11: Lansing        Jan. 7:   Harris
 Dec. 12: Kalamazoo        Jan. 8:   Sault Ste. Marie
 Dec. 17: Frankenmuth        Jan. 14: Port Huron
 Dec. 18: Hale         Jan. 15: Gaylord
 Dec. 19: Thompsonville        Jan. 16: Mt. Pleasant
 Online option         Jan. 17: Ann Arbor

Confirmations will be emailed to individual registrants. 
To add or update an email, contact MTA at (517) 321-6467, ext. 231

or email database@michigantownships.org

New Officials Training



Monthly Permit List 10/30/2024

1/3

Grading
Permit # Applicant Address Fee Total Const. Value

Removal of all trees and branches, seed and straw area.Work Description:

$0.00$250.00HIGHLANDLUCY ROAD RESOURCES LLCP24-166

Total Permits For Type: 1
Total Fees For Type: $250.00

Total Const. Value For Type: $0.00

MHOG
Permit # Applicant Address Fee Total Const. Value

2" meter along with 1.5" irrigation meterWork Description:

$0.00$0.002212 GRAND COMMERCE DRRAND CONSTRUCTIONPMHOG24-029

Total Permits For Type: 1
Total Fees For Type: $0.00

Total Const. Value For Type: $0.00

Residential Land Use
Permit # Applicant Address Fee Total Const. Value

Tear off and replace existing deck with a 20' x 16', 20' x 12'
deck.

Work Description:

$0.00$50.002044 BYRON RDT&J HOME IMPROVEMENTP24-167

Re-roof - house and attached garage.  No structural changes.Work Description:

$0.00$10.00116 CASTLEWOOD DRMR. ROOF ANN ARBOR, LLCP24-165

Set new manufactured unit, no charge per consent judgment.Work Description:

$0.00$0.001024 ELLINGTON DRBURKHART ROAD ASSOC LLCP24-172

Set new manufactured unit, no charge per consent judgment.Work Description:

$0.00$0.001044 ELLINGTON DRBURKHART ROAD ASSOC LLCP24-173

Window replacementWork Description:

$0.00$10.004076 INDIAN CAMP TRLInstall Partners LLCP24-169

Tear off and re-shingle house, using GAF asphalt shingles.  No
structural changes.  
Owner:  Mary Frances Grun-Jackson

Work Description:

$0.00$10.001637 KIM TRAILROOFING PDP24-164

Reroof - tear off and re-shingle house and garage.  No
structural changes.

Work Description:

$0.00$10.001585 LAYTON RDA-BETTER EXTERIOR,LLCP24-168

36' x 40' pole barn located in front of the rear line of the
house per the variance granted by the ZBA

Work Description:

$0.00$75.005568 MASON RDBLOOMFIELD RANDALL AND
CYNTHIA

P24-178

$0.00$75.003300 OAK GROVE RDSACKER BRANDON ROBERTP24-163
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50' x 40' pole barn - approved at 9-17-2024 ZBA for variance
due to DTE power line.

Work Description:

Set new manufactured unit, no charge per consent judgment.Work Description:

$0.00$0.004424 POOLSIDE DRBURKHART ROAD ASSOC LLCP24-171

Removal of old wood deck, replacing as is  44'6" by 20" with
Trex 

Work Description:

$0.00$50.002240 TOOLEY RDMANUS BUILDERSP24-170

Fence installed in rear yard.Work Description:

$0.00$150.003691 WESCOTT CTWESCOTT HOUSE LLCP24-177

Set new manufactured unit, no charge per consent judgment.Work Description:

$0.00$0.004420 WILLOWBANK DRBURKHART ROAD ASSOC LLCP24-174

Total Permits For Type: 13
Total Fees For Type: $440.00

Total Const. Value For Type: $0.00

Sewer Connection
Permit # Applicant Address Fee Total Const. Value

Work Description:

$0.00$5000.001024 ELLINGTON DRBURKHART ROAD ASSOC LLCPWS24-057

Work Description:

$0.00$5000.001044 ELLINGTON DRBURKHART ROAD ASSOC LLCPWS24-059

Work Description:

$0.00$5000.004424 POOLSIDE DRBURKHART RIDGE LLCPWS24-055

Work Description:

$0.00$5000.004420 WILLOWBANK DRBURKHART ROAD ASSOC LLCPWS24-061

Total Permits For Type: 4
Total Fees For Type: $20000.00

Total Const. Value For Type: $0.00

Sign
Permit # Applicant Address Fee Total Const. Value

Temporary sign 11.6" wide3 x 6'8" tall located east of Elijah
Lane and 88' north of W. Highland.  EXPIRES - 1-1-2025

Work Description:

$0.00$75.00ELIJAH LANE BLDG ACHESTNUT WOODS LLCP24-162

4' x 8' double sided panel sign with postWork Description:

$0.00$225.002895 W GRAND RIVTHE SIGN GUYS DBA IMAGE
360 BRIGHTON

P24-175

1 wall sign for Grand River Liquor 57.2 square ft.
Replace face of sign on existing pole at road.

Work Description:

$0.00$225.002395 W GRAND RIVER AVEPROSIGNSP24-176



Total Permits For Type: 3
Total Fees For Type: $525.00

Total Const. Value For Type: $0.00

Water Connection
Permit # Applicant Address Fee Total Const. Value

Work Description:

$0.00$5000.001024 ELLINGTON DRBURKHART ROAD ASSOC LLCPWS24-058

Work Description:

$0.00$5000.001044 ELLINGTON DRBURKHART ROAD ASSOC LLCPWS24-060

Work Description:

$0.00$5000.004424 POOLSIDE DRBURKHART ROAD ASSOC LLCPWS24-056

Work Description:

$0.00$5000.004420 WILLOWBANK DRBURKHART ROAD ASSOC LLCPWS24-062

Total Permits For Type: 4
Total Fees For Type: $20000.00

Total Const. Value For Type: $0.00

Grand Total Fees: $41,215.00

Grand Total Permits: 26.00



Owners Name Parcel Number Origin StatusDate Filed

10/30/2024

Address

Code Enforcement List

OPEN - COMPLANT RECEIVE09/26/2024EM  TCK II LLC

Comments

4706-28-401-0341044 DURANT DR

Excessive blowing noise that can be heard in Jonathan's Landing with windows and doors closed. 

9.25.24 - Complaint received.  Site visit to 1044 Durant Drive and Jonathan's Landing.  No noise was observed.  Will return on Monday morning (when noise usually starts.)
9.30.24 - Site visit to Jonathan's Landing.  Verified noise as described.  Site visit to 1044 Durant Drive.  All doors locked.  Letter sent to owner.

Complaint

OPEN - COMPLANT RECEIVE09/24/2024TONON CHIARINA S

Comments

4706-20-400-0124141 W GRAND RIV

House is neglected, building unsafe, junk in yard.

9.24.24 - Contacted Livingston County Building Department RE performing dangerous building inspection.  
10.3.24 - Received LCBD determination letter.  Contacted Spicer RE Dangerous Buildings Hearing Officer availability.  Spicer does not currently have availability to perform these
duties.
10.17.24 - Letter sent to owner.  

Complaint



Owners Name Parcel Number Origin StatusDate Filed

10/30/2024

Address

Code Enforcement List

OPEN - COMPLANT RECEIVEPUBLIC - EMAIL09/10/2024RAMIREZ JUSTICE

Comments

4706-02-401-0085407 OAK GROVE RD

Garbage outside on the lawn surrounding the house and overflowing from the garage.  Garbage is attracting vermin.

9.10.24 - Complaint received.  Site visit completed.  Letter sent to owner and to bank.
10.8.24 - Site visit completed.  No change in condition.  Letter sent to owner and to bank.
10.17.24 - Original certified letter to owner returned.
10.21.24 - Letter posted on the house.

Complaint

OPEN - COMPLANT RECEIVE07/02/2024FAGAN SHANE

Comments

4706-33-400-05030 SANTA ROSA DR

Owner is operating a manufacturing business in the SFR zoning district.

7.2.24 - Reviewed information regarding Speakeasy Speed Shop.  Not a permitted use in the SFR zoning district.  Violation letter sent to owner.
8.1.24 - Site visit completed.  No observed business activity at site.
9.4.24 - Site visit completed.  Searched website and watched YouTube videos.  Industrial use is continuing at this location in SFR Zoning district.  Letter sent to owner.
9.30.24 - Communication from owner received, attached.  Owner is requesting Township Board to modify home occupation portion of Zoning Ordinance to allow this use in SFR Zoning.
Enforcement action will pause until a decision has been made.   
10.16.24 - Ticket submitted to Court
10.17.24 - Ticket presented to homeowner.  Discussion with homeowners.

Complaint



Owners Name Parcel Number Origin StatusDate Filed

10/30/2024

Address

Code Enforcement List

OPEN - COMPLANT RECEIVE05/21/2024AMERICAN LEGION P

Comments

4706-28-200-0103265 W GRAND RIVER A

Starting to add more parking on adjacent lot owned by MDOT without permits.

4.25.24 - Received call regarding work being done by American Legion.  Site visit, verified work was underway.  Contacted MDOT RE approval.
5.21.24 - Site visit completed, violation still present.  Sent letter to American Legion.
6.18.24 - Site visit.  More work has been completed including installing gravel in excavated area and a tent and fencing has been erected next to gravel area on MDOT property.  Letter
sent to American Legion.
8.1.24 - Site visit completed.  Tent and fencing have been removed, large pile of dirt has been removed, additional gravel parking area still on MDOT property.
9.4.24 - Site visit completed.  Violation still present.  Posted Notice of Violation Ticket to front door, mailed a copy of the violation.  Ticket #: 0202
9.4.24 - Phone conversation with Commander Laura Goldthwait.  Requested letter explaining the violation and steps moving forward.  Mailed to Legion, emailed to Laura, attached.
9.12.24 - Received correspondence from Legion's attorney denying all responsibility.  Documents provided to Township's attorney.  Township's attorney has contacted Legion's attorney.    
10.8.24 - Site visit completed.  Photos of Legion using the additional parking attached.

Complaint

OPEN - FIRST LETTER SENT05/06/2024HASLOCK PROPERTIE

Comments

4706-28-100-0243590 W GRAND RIV

Zoning Violations:Outdoor storage without screening, setback issues, parking not hard surfaced, no sign permit.

5.13.24 - Violation letter to Occupant returned.
5.20.24 - Received phone call from owner.  Will be preparing a site plan to take before the Planning Commission for approval.
6.20.24 - Received phone call from owner, discussed site plan requirements.
9.4.24 - Sent letter to owner RE site plan progress.
9.12.24 - Spoke to owner, Engineer has site plans almost complete.  Will submit for review in the near future.

Complaint



Owners Name Parcel Number Origin StatusDate Filed

10/30/2024

Address

Code Enforcement List

OPEN - COMPLANT RECEIVE05/01/2024RITCHEY TROY AND 

Comments

4706-09-400-0174348 CRANDALL RD

The front yard of the property is filled with numerous vehicles, including cars, lawn tractors, and an RV that haven't been moved in years.  There is also garbage all over the property.  I
am tired of living next to this mess.

5.1.24 -Complaint received.  Site visit completed; verified complaint, photos attached.  Letter sent to homeowner.
6.18.24 - Site visit.  Some clean up has been completed, violations still present.  Sent letter to owner.
7.8.24 - Homeowner came in to discuss violation.  Owner said they can get the property cleaned up by the end of the month; scheduled site visit.
8.1.24 - Site visit completed.  No action has been completed on site.  Letter sent to owner.
9.4.24 - Site visit completed.  No action has been completed on site.  Letter sent to owner.
9.16.24 - Owners came into the office, requested until end of October to clean up the site.  Will reinspect in November.
10.28.24 - Owners came into the office, remaining items will be removed this weekend.  Will inspect next week.

Complaint

OPEN - FIRST LETTER SENTPUBLIC - PHONE01/09/2024SOJA LORI A AND MO

Comments

4706-22-100-0112520 BOWEN RD

Backyard looks like a land file.

1.9.2024 Did a site visit. found junk cars and piles of junk.
1.11.2024 Sent out first letter.
1.25.2024 The owner was in the office today, said he could have the cars moved in the next two weeks, and ask for ninety days to get the rest of the yard cleaned up. 

3.20.24 - Site visit.  Violation still present.  Owner working on getting issue resolved.  Scheduled future site visit.
4.23.24 - Site visit.  Work is underway.  Scheduled reinspection.  
5.1.24 - Additional complaint received.  Site visit.  Letter sent to property owner.
5.20.24 - Site visit.  Work is underway.  Numerous large piles of crushed concrete are on site.  Scheduled reinspection as agreed upon.
6.18.24 - Site visit, spoke to owner.  Most of the site has been cleaned up, owner claimed all work will be complete by July 4th.  Crushed concrete is being used on the driveway.  Will
reinspect in July for compliance.
8.1.24 - Site visit completed.  Crushed concrete is mostly distributed on the driveway, one small pile remains.  Site clean-up is almost complete.  
9.4.24 - Site visit completed.  One pile of crushed concrete remains, clean-up of site incomplete. 
10.8.24 - Site visit completed.  Clean-up still not complete.  Final violation notice sent to owner.

Complaint



Owners Name Parcel Number Origin StatusDate Filed

10/30/2024

Address

Code Enforcement List

OPEN - SECOND LETTER SENPUBLIC/ EMAIL03/14/2022HARTER EDWARD H

Comments

4706-19-200-0055057 WARNER RD

LARGE AMOUNT OF JUNK AND LITTER IN THE YARD.

4.17.2023  THERE IS MORE JUNK NOW THEN THERE WAS LAST MARCH OF 2022 OR JANUARY OF 2023.
5.25.2023  I SPOKE WITH MR. HARTER HE IS STARTING TO CLEAN THE SITE UP, HE SAID THAT IT WILL TAKE SOME TIME TO GET IT ALL CLEANED UP.  I WILL
BEE CHECKING ON HIS PROGRESS EVERY FEW WEEKS TO MAKE SURE HE IS MAKING PROGRESS.
6.29.2023 SOME PROGRESS HAS BEEN MADE. WILL CHECK BACK IN A COUPLE OF WEEKS.
1.9.2024 did a site vist there has been no progress made on the clean up.
1.11.2024 Finial letter sent.

3.20.24 - Site visit. No remediation of issues has taken place.  Photos attached.

3.25.24 Spoke to owner.  Owner is working on cleaning up the property, has dumpsters being delivered, scrap is in piles and ready to be taken to the scrap yard.  Has requested 3 months
to get the property cleaned up.  Letter sent in confirmation of agreement.  Scheduled visit for June 25th.

4.23.24 - Site visit.  Violation still present.  Scheduled reinspection.
5.20.24 - Site visit.  Work has been started.  Violation still present.  Scheduled reinspection.
6.18.24 - Site visit.  Violation still present, no evidence of continued clean up activity.  Will reinspect on June 25th as agreed.
6.25.24 - Site visit.  Minimal changes to site, violation still present.  Letter sent to owner.
8.1.24 - Site visit completed.   Owner still working on clean-up. 
9.4.24 - Site visit completed, spoke to homeowner.  Owner claims to have back of property nearly complete.  Dumpster to be arriving next week, neighbors helping to remove scrap in the
next few days.
10.8.24 - Site visit completed.  No evidence of activity.  Final violation letter sent to owner.

Complaint

Population:

Records: 9

All Records



Monthly Activity Report for October 2024 – Assessing Dept/Brent Kilpela 

MTT UPDATE: 

Howell W P Acquisition Group, LLC v Howell Township: Filed answer to appeal on July 2nd. The 

Michigan Tax Tribunal Prehearing General Call set for July 16, 2025, with valuation disclosure 
due by March 19, 2025. 

SMALL CLAIMS TRIBUNAL: 

No appeals at this time. 

ASSESSING OFFICE: 

ASSESSOR:  The field work with the new oblique imagery started in June. We are through 

Section 13 for the Residential and Agricultural Classes. I started the work roll for the 2025 
assessment roll. The assessed values for the Industrial Class will go up by an average of 12% for 

the 2025 Assessment Roll. I attended the October Planning Commission meeting.  

OTHER: Attended October onsite Wastewater Treatment Plant meeting. Continued training 

Clerk and Receptionist to assume payroll duties. Attended HR meeting on October 29th to 

explain the payroll transition.  
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DRAFT 
HOWELL TOWNSHIP PLANNING COMMISSION 

REGULAR MEETING MINUTES 
3525 Byron Road Howell, MI 48855 

October 22, 2024 
6:30 P.M. 

MEMBERS PRESENT: MEMBERS ABSENT: 
Wayne Williams  Chair 

Robert Spaulding Vice Chair 
Mike Newstead  Secretary 
Matthew Counts  Board Rep. 
Paul Pominville  Commissioner 
Tim Boal Commissioner 
Chuck Frantjeskos Commissioner 

Also in Attendance:  
Township Planner Paul Montagno, Associate Planner Grayson Moore, Zoning Administrator Jonathan 
Hohenstein, Township Attorney Wayne Beyea 

Vice Chair Spaulding called the meeting to order at 6:30 pm.  The roll was called.  Vice Chair Spaulding 
requested members rise for the Pledge of Allegiance. 

APPROVAL OF THE AGENDA: 
Motion by Counts, Second by Pominville, “To approve the agenda.”  Motion carried. 

APPROVAL OF THE MEETING MINUTES: 
September 24, 2024 
Motion by Boal, Second by Newstead, “To approve the minutes as presented.”  Motion carried. 

ZONING BOARD OF APPEALS REPORT: 
Draft minutes are included in the packet. 

TOWNSHIP BOARD REPORT: 
Draft minutes are included in the packet.  

SCHEDULED PUBLIC HEARINGS: 
A. Special Use Request PC2024-13 and Preliminary Site Plan Review PC2024-14: The Quarry RV Resort,

Bedrock Ventures 4944 Mason Road Parcel #s: 4706-31-400-003, 4706-32-300-002, 4706-32-300-003.
Vice Chair Spaulding opened the public hearing.  Planner Montagno provided an extensive overview of
the project and his review comments related to the special use request and preliminary site plan,
highlighted the comments from Spicer Engineering.    Commissioner Counts inquired about the location
of the registration building, the parking deficiencies, the bathhouse calculation taking into account the
individual hook-ups at each site.  Commissioner Pominville inquired about the concern of increased
traffic.  Vice Chair Spaulding recused himself from the discussion and voting on this project as he works
for the applicant’s brother.  Motion by Counts, Second by Boal, “To appoint Mike Newstead to
moderate this hearing.”  Motion carried.  Owner Brad Jonckheere spoke about his family, the history
of the property, and the draft plan of the project.  Due to the date when the quarry was started it does
not currently have a reclamation plan.    Commissioner Counts inquired about the changes requested
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by the Planner’s report, Mr. Jonckheere has no issue with the changes requested.  Commissioner 
Pominville inquired about the swim-up bar, Mr. Jonckheere spoke about the other campgrounds that 
have swim-up bars and how popular they are.  Commissioner Boal spoke about the portion of the 
property zoned NSC that has the approved brewery, the hours of operation and months of operation, 
and needing to move the registration building, Mr. Jonckheere does not have an issue with moving the 
registration building.  Commissioner Frantjeskos inquired about a traffic study, Planner Montagno 
indicated that a traffic study would have to be requested by the Planning Commission.  Secretary 
Newstead took comments from the public: 
 
Andrew Hamm, 14 Santa Rosa Dr.:  Spoke in favor of the project 
 
Shane Fagan, 30 Santa Rosa Dr.:  Impartial to the project, noticed a lot of RVs in people’s driveways, 
spoke about people’s opinions to not allow any new development around them 
 
Mike Reaid, 249 Dieterle:  In opposition to project, concerned with noise, prefers people camp up north 
 
JoAnne Shelters, 5101 Mason Rd.:  In opposition, traffic issues with Mason Road 
 
Boyd Creech, Mason Rd.:  In opposition, traffic issues, decreased property values 
 
Ron Johnson, 254 Olde English Circle:  In opposition, decreased property values, traffic issues, need 
for privacy fence 
 
John Siekinka, 5125 Mason Rd.: In opposition, issue with noise 
 
Sue Johnson, 255 Dieterle Rd.:  In opposition, decrease in value, noise issues 
 
Theodore Christiansen, 375 Dieterle Rd.:  In opposition 
 
Joe Harvey, 5301 Preston Rd.:  Neutral on project, spoke to people’s concern about property values 
around a gravel pit versus around an RV park  
 
Frank Munsell, 6679 Mason Rd.:  In favor of project, spoke about all of his property, farm values, Eagle’s 
Grove in Byron and how nice it is, the traffic that has been caused by the people in the room, no issues 
with traffic from Burkhart Ridge 
 
Laura Webber 550 N. Dieterle Rd.:  Concerned with fencing the property and keeping visitors to the 
park on the park property, concerned with traffic and would like more information 
 
Paul Olhoff, 55 Dieterle Rd.:  Concerned with traffic 
 
Gary Shelters, 5101 Mason Rd.:  Concerned with sewage issues 
 
Shane Fagan, 30 Santa Rosa Dr.:  Spoke on home values, does not think the RV park will bring down 
values, does not want the Township to tell people what they can do with their property 
 
Andrew Hamm, 14 Santa Rosa Dr.:  Proposal is better than a developer putting in houses, does not 
think project will bring down home values, spoke about a personal ongoing lawsuit, traffic issues 
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Bob Wilson, 2945 Brewer Rd.:  Not much to do in this area, Burkhart Road needs to be changed 
 
Cade Wilson, 1598 Woodhaven:  Nothing stays the same forever, negotiate concessions, asks 
Township to only regulate for health and safety 
 
Motion by Counts, Second by Pominville, “To close the public hearing.”  Motion carried. 
Commissioner Boal started looking through the six special use standards from the Zoning Ordinance 
section 16.06: 

1. Harmonious with the Ordinance:  Commissioner Boal would like to see more information 
before making a determination such as a landscaping plan.  Commissioner Counts spoke 
to the fact that this is a preliminary site plan and a lot of detail is not normally provided at 
this time but as a concept feels that this is a less intense use than a quarry.  Commissioner 
Boal spoke about the usable acres and single family houses.   

2. Harmonious with the character of the vicinity:  Commissioner Boal and Counts think in 
concept it could fit well into the area.  Planner Montagno discussed setting the hours of 
operation and management as conditions should this project move forward. 

3. Project adequately served by public or private facilities:  Commissioner Frantjeskos spoke 
about the need of a traffic study.  Planner Montagno spoke on the proposed septic systems.   

4. Hazardous to existing or future neighboring uses:  Commissioner Counts spoke to adequate 
screening, emergency access to Dieterle Road.   

5. Will not create excessive requirements at public cost:  Commissioner Counts and Planner 
Montagno spoke about storm water management.   

6. Substantial adverse impacts to natural resources:  Commissioner Boal would like more 
information from EGLE. 

Discussion followed.  Motion by Frantjeskos, “Based on what has been presented as a preliminary 
site plan that a traffic study be conducted for the area along Mason Road and the impact that the 
traffic is going to have based on number of parties in cars coming in and out of the proposed 
campground.”  Clarity was sought.  “To postpone action on the application for the preliminary site 
plan with the condition of a traffic study be conducted.”  Commissioner Boal suggested friendly 
amendments to the motion: “That the screening be addressed, setbacks from the property lines, 
and that the environment is protected, issue with the parking and bathhouses be addressed.”  
Commissioner Counts spoke about the difference between needs for the special use versus for the 
preliminary site plan.  The motion received no support and Commission Frantjeskos rescinded his 
motion.  Motion by Frantjeskos, Second by Boal, “To postpone action on both the preliminary site 
plan and the special land use application until a traffic study is completed.”  Commissioner Boal 
requested a friendly amendment to “add screening and setbacks.”  Frantjeskos and Boal both accept 
the changes.  Discussion followed.  Frantjeskos requested to add to his motion, “based on the 
Planner’s report.”  Discussion followed.  Commissioner Frantjeskos rescinded his motion.  Motion by 
Counts, Second by Pominville, “To postpone action on the special use request PC2024-13 and 
preliminary site plan review PC2024-14, the Quarry RV Resort, Bedrock Ventures, 4944 Mason 
Road, based on the findings of fact listed in the Planner’s report dated October 9th, 2024 under 
special land use standards section 16.06, looking for additional information around property 
screening of neighbors, setback lines, as well as a traffic study to understand the impact to 
surrounding neighbors and whether or not this special use is harmonious, in addition to that I 
would like to note the Spicer Engineering report of October 22nd, 2024 and postpone the 
preliminary site plan approval as well.”  Motion carried, one abstention.  Discussion followed. 
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Motion by Counts, Second by Boal, “To let Mr. Spaulding do his, take care of his duties, put him 
back in his chair spot.”  Motion carried.         

 
B. ADU Ordinance 

Vice Chair Spaulding opened the public hearing on the ADU Ordinance.  Planner Montagno gave an 
overview of the changes to the draft ADU Ordinance.  Chair Spaulding took comments from the public: 
 
Kerry McFarland, 2885 W. Marr Rd.:  In favor of allowing ADUs due to her personal situation with her 
aging parents that do not live near her.  Would like detached units to be allowed to give her parents 
some dignity and privacy.   
 
Shane Fagan, 30 Santa Rosa Dr.:  Township needs to include detached units, concerned with 
affordability, has issue with only allowing two bedrooms.   
 
Bob Wilson, 2945 Brewer Rd.:  Concerned with affordability, wants ADUs to be temporary, allow 
detached units. 
 
Joe Harvey, 5301 Preston Rd.:  Concerned with affordability, allow detached units, good for parents and 
children.   
 
Aaron McFarland, 2885 W. Marr Rd.:  Does not see the logic of splitting property for an additional unit. 
 
Sharon Lollio, 2650 Fisher Rd.:  What happens when family is no longer using the unit.  What happens 
when they are rental units?    
 
Brian Scagliarini, formerly from 7770 Golf Club Rd.:  Need some sort of supplemental units so people 
can live here. 
 
Andrew Hamm, 14 Santa Rosa Dr.:  Housing and rental prices are very high, making an ADU be 
attached makes it too expensive.  Wants to stipulate to family only for ADUs.   
 
Shane Fagan, 30 Santa Rosa Dr.:  Does not feel the Township should regulate if ADUs are rentals.   
 
Sharon Lollio, 2650 Fisher Rd.:  Clarified her previous comments on renters and how bad renters impact 
the neighbors.   
 
Aaron McFarland, 2885 W. Marr Rd.:  Can you rent without a separate address? 
 
Joe Harvey, 5301 Preston Rd.:  Are there rules in place for rental property in the Township?   
 
Andrew Hamm, 14 Santa Rosa Dr.:  Spoke on rental units, in favor of allowing ADUs to be rented. 
 
Cade Wilson, 1598 Woodhaven:  Difference between an ADU and a house with an additional kitchen 
and bedrooms? 
 
Brian Scagliarini, 7770 Golf Club Rd.:  Don’t limit ADUs to family only. 
 
Shane Fagan, 30 Santa Rosa Dr.:  Township has other Ordinances to deal with problems with renters. 
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Public hearing was closed by Chair Spaulding at 8:41 p.m.. and opened to discussion by the Planning 
Commission.  Planner Montagno clarified how multiple family units are not allowed in a single house.  
Commissioner Boal addressed the rental of ADUs attached or detached.  Commissioner Counts along 
with other commissioners would like to allow detached ADUs as part of the ordinance.  Assessor Kilpela 
spoke to taxable value and the homestead exemption for ADUs.  Motion by Counts, Second by 
Pominville, “To table the accessory dwelling units, and Paul, I would ask that you bring it back 
with the detached ADU included.”  Discussion followed regarding size of the ADU and to take acreage 
into consideration.  Motion carried. 
 

C. Storage Container Ordinance 
Vice Chair Spaulding opened the public hearing at 8:56 p.m..  Planner Montagno provided a summary 
of the changes made to the draft Storage Container Ordinance.  Vice Chair Spaulding took comments 
from the public: 
 
Joe Harvey, 5301 Preston Rd.:  Confused if the Ordinance is to allow or not allow storage containers.  
Wants to allow storage containers due to cost of units versus building traditional storage.  Spoke on the 
rural character of the Township.   
 
Shane Fagan, 30 Santa Rosa Dr.:  Ordinance will allow 2 20-foot containers but not 1 40-foot container.  
Stop worrying about what your neighbor does, if you don’t like it pursue your happiness elsewhere.  
 
Andrew Hamm, 14 Santa Rosa Dr.:  Restrict the number of containers based on acreage.  Spoke to the 
Ordinance and restrictions for accessory structures based on acreage and setbacks. 
 
Mr. Denure, Oceola Township:  Against storage containers.  Keep aesthetics in place to preserve the 
neighborhood.   
 
Cade Wilson, 1598 Woodhaven:  Spoke on the issue between himself and his neighbor.  Spoke on his 
shipping containers.   
 
Joe Harvey, 5301 Preston Rd.:  Spoke on passing ordinances for aesthetics.   
 
Mr. Denure, Oceola Township:  Questioned if there was an approved use for shipping containers.  Can 
they be used for housing? 
 
Cade Wilson, 1598 Woodhaven:  Spoke on aesthetics.   
 
Bob Wilson, 2945 Brewer Rd.:  Spoke on limits to farmers.  Would rather not see stuff around people’s 
yard, would rather everything be nice and neat and tucked away.   
 
Michael Dietz, 3870 Byron Rd.:  Spoke on issues with his neighbor, vermin getting under his neighbor’s 
storage containers, position of his neighbor’s storage containers.   
 
Andrew Hamm, 14 Santa Rosa Dr.:  Wants public hearing comments limited to Howell Township 
residents. 
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Sharon Lollio, 2650 Fisher Rd.:  Spoke on the language in the draft ordinance regarding the looks of 
shipping containers.  Spoke on being neighborly and keeping the Township looking nice. 
 
Cade Wilson, 1598 Woodhaven:  Spoke on his shipping containers, enforcement of Township 
Ordinances.   
 
Shane Fagan, 30 Santa Rosa Dr.:  Spoke on permissive zoning, enforcement of Ordinances, 
weaponization of Ordinances. 
 
Jamie Body, 2015 Bowen Rd.:  Agrees on painting containers or shrubby, standards should be based 
on acreage.  Spoke on Ordinance enforcement being complaint based. 
 
Vice Chair Spaulding closed the public hearing at 9:31 p.m..  Commissioner Pominville spoke about 
stipulations based on acreage and questioned how the ordinance came to the Planning Commission.  
Zoning Administrator Hohenstein spoke about all the complaints brought to the Township regarding 
storage containers being the reason the topic went before the Board and why the Board sent a request 
to the Planning Commission to draft an ordinance.  Discussion followed.  Planner Montagno spoke on 
the International Building Code addressing foundations for shipping containers and the Right to Farm 
Act protecting farmers for agricultural use.  Attorney Beyea spoke on addressing standards in the 
ordinance.  Commissioner Boal spoke about the limit of units per acre.  Vice Chair Spaulding inquired 
about the distinction between accessory structure versus accessory building.  Motion by Counts, 
Second by Newstead, “To table the ordinance on portable storage containers and discuss at a 
later date pending feedback that was provided to the Planner.”  Motion carried. 
 

D. Wellhead Protection Ordinance 
Vice Chair Spaulding opened the public hearing at 9:53 p.m..  Planner Montagno provided a summary 
of the draft Wellhead Protection Ordinance.  Attorney Beyea spoke on how an overlay Zoning District 
works and that the more restrictive overlay district would control in the event of a conflict between 
ordinance language.  Vice Chair Spaulding took comments from the public:   
 
Curt Hamilton, 1367 Crestwood Ln.:  Spoke in support of the wellhead overlay district, on the Mugg & 
Bopps lawsuit, on issues with another Mugg & Bopps gas station. 
 
Frank Munsell, 6679 Mason Rd.:  Questions on farmer’s rights in relation to the wellhead protection 
area. 
 
Vice Chair Spaulding closed the public hearing.  Commissioner Counts spoke about the prohibited uses 
in the overlay district.  Planner Montagno spoke about farmer protections.  Vice Chair Spaulding spoke 
about prohibited uses that are potentially harmful to the wellhead.  Commissioner Frantjeskos inquired 
about the Enbridge pipeline.  Motion by Boal, Second by Counts, “To forward this to the Board with 
our recommendation for approval.”  Attorney Beyea spoke about the regulated substances portion 
of the ordinance may need more clarification before the Board can approve the ordinance.  
Commissioner Boal rescinded his motion.  Discussion followed.  Motion by Counts, Second by 
Newstead, “To table discussion on wellhead protection area until such time as language can be 
drafted around regulated substances and how it applies to either permitted principle use versus 
prohibited use.”  Motion carried.     
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OTHER MATTERS TO BE REVIEWED BY THE PLANNING COMMISSION: 

A. 2025 Planning Commission Meeting Dates 
Zoning Administrator Hohenstein indicated that this is the draft calendar for 2025 and inquired if the 
Commission wanted any changes to their meeting dates. 

 
B. Ordinance Violation Report 

Report is in the packet, there were no questions. 
 

OLD BUSINESS: 
A. Planning Commission Bylaws Update 

Zoning Administrator Hohenstein spoke about the updated bylaws and the public hearing section and 
requested to change it to match the process that the Planning Commission takes on public hearings.  
Section 3-G, number 6 will be moved to number 3.  Motion by Counts, Second by Newstead, “To 
approve Howell Township Planning Commission bylaws as amended.”  Roll call vote: Newstead – 
yes, Frantjeskos – yes, Spaulding – yes, Counts -yes, Pominville – yes, Boal – yes.  Motion carried (6-
0).     

 
NEW BUSINESS: 
Commissioner Boal asked Township Attorney Beyea about the lawsuit over PA-233 started by the law firm Foster 
and Swift.  Attorney Beyea spoke on PA-233 for renewable energy projects and the class-action lawsuit started 
by Foster and Swift on behalf of municipalities in the state. 
  
CALL TO THE PUBLIC: 
Frank Munsell, 6679 Mason Rd.:  Spoke on living together and being a good neighbor. 
 
Shane Fagan, 30 Santa Rosa Dr.:  Spoke on the storage container ordinance and his concerns. 
 
Bob Wilson, 2945 Brewer Rd.:  Spoke on Shane Fagan’s comments. 
 
Andrew Hamm, 14 Santa Rosa Dr.:  Spoke on an ongoing personal lawsuit and Board moral ethics. 
 
ADJOURMENT: 
Motion by Pominville, Second by Counts, “To adjourn.”  Motion carried.  The meeting was adjourned at 10:32 
p.m. 
 
 
 
                                                                          _____________ _____________________________ 
                                                                          Date Mike Newstead 
 Planning Commission Secretary 
 
  
 _____________________________ 
 Jonathan Hohenstein 
 Recording Secretary 
 



Howell Township 
Wastewater Treatment Plant Meeting 

Meeting: October 16, 2024 10 am 

Attending: Greg Tatara, James Aulette, Sue Daus, Brent Kilpela, Jonathan Hohenstein 

Please see the attached report for details on the plant operation. 

Tour:  Greg and James gave us a tour of the plant and the projects that are underway or being discussed 
for the future. 

Hatch Stamping:  Pump station 70 had a back-up event.  Even though an operator was at the station 
within 20 minutes of the alarm, due to the size of the wet-well and because the Hatch Stamping building 
was built so low, sewage backed up into Hatch.  Greg has been looking into ways to solve Hatch’s 
problem and is trying to schedule a meeting to discuss.    

Concrete Sidewalk Restoration:  The sidewalk restoration was completed around the RAS building from 
the scum drains project.  The MHOG crew got the yard all put back together and seeded. 

Respectfully submitted, 
Jonathan Hohenstein 
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Park and Recreation Committee 
October 15, 2024  

12-1 p.m.

Present: Martha Haglund, Teresa Murrish, Jonathan Hohenstein 

Gazebo Benches: 
Eagle Scout Ben Costello finished the three benches for the inside of the Township’s gazebo.  Theresa 
will prepare a resolution of gratitude for Ben’s hard work and will be taken to the next Board meeting 
for consideration.     

Tooley Road Park (Thumbs-Up Park):   
The Committee discussed the changes to the design by Spicer, attached.  The majority of the Committee 
preferred the two-driveway design for the parking area and believes it is best to build the parking area 
with concrete due to discussions of using this area for future Township clean-up days and the heavy 
equipment that will bring.   
The Committee discussed the site plan process to develop a park on this property.  The Committee 
discussed developing the park under the current zoning versus establishing a new zoning district and 
developing under the new zoning district.  The majority of the Committee agreed with developing the 
park under the current zoning district.   
The next step for development would be an environmental study of the property.  This is what the 
Township would require of a developer, and we intend to hold the Township to the same standards.   
The Committee is obtaining quotes for an environmental study and once received will be brought to the 
Board.        

Respectfully submitted, 
Jonathan Hohenstein 
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DESIGN OR PURPOSE.
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Item

No.

Estimated

Quantity Unit Description Unit Price Amount

1. 1 LSUM Mobilization, 5% Max 34,700.00$ 34,700.00$

3. 310 Cyd Embankment, CIP 20.00$ 6,200.00$

4. 150 Cyd Excavation, Earth 20.00$ 3,000.00$

5. 80.0 Cyd Subgrade Undercutting 40.00$ 3,200.00$

6. 4,630 Syd Grading 12.00$ 55,560.00$

8. 7,900 Syd Aggregate Base, 6 inch 15.00$ 118,500.00$

11. 1,100 Ton HMA, 13 A 130.00$ 143,000.00$

12. 3,280 Syd Conc Pavt, Misc, Nonreinf, 6 inch 90.00$ 295,200.00$

13. 18 Ft Post, Steel, 3 lb 9.00$ 162.00$

14. 3 Sft Sign, Type IIIA 35.00$ 105.00$

15. 3 Each Pavt Mrkg, Preformed Thermopl, Accessible Sym 400.00$ 1,200.00$

16. 340 Ft Pavt Mrkg, Waterborne, 4 inch, Yellow 1.00$ 340.00$

17. 380 Ft Pavt Mrkg, Waterborne, for Rest Areas, Parks & Lots, 4 inch, Blue 1.50$ 570.00$

19. 4,200 Syd Slope Resoration, Non-Freeway 12.00$ 50,400.00$

21. 1 LSUM Soil Erosion and Sedimentation Control 10,000.00$ 10,000.00$

22. 350 Syd Shld, CL II, 6 inch 18.00$ 6,300.00$

SUB TOTAL CONSTRUCTION: 728,000.00$

Engineering 37,000.00$

Staking, Inspection, & Construction Administration 73,000.00$

Contingency (10%) 73,000.00$

TOTAL: 911,000.00$

PRELIMINARY ESTIMATE OF COST

PHASE I CONCRETE LOT

HOWELL TOWNSHIP HALL

HOWELL TOWNSHIP



Item

No.

Estimated

Quantity Unit Description Unit Price Amount

1. 1 LSUM Mobilization, 5% Max 29,800.00$ 29,800.00$

3. 310 Cyd Embankment, CIP 20.00$ 6,200.00$

4. 150 Cyd Excavation, Earth 20.00$ 3,000.00$

5. 130.0 Cyd Subgrade Undercutting 40.00$ 5,200.00$

6. 7,900 Syd Grading 12.00$ 94,800.00$

8. 7,900 Syd Aggregate Base, 6 inch 15.00$ 118,500.00$

11. 2,100 Ton HMA, 13 A 135.00$ 283,500.00$

12. 10 Syd Conc Pavt, Misc, Nonreinf, 6 inch 90.00$ 900.00$

13. 18 Ft Post, Steel, 3 lb 9.00$ 162.00$

14. 3 Sft Sign, Type IIIA 35.00$ 105.00$

15. 3 Each Pavt Mrkg, Preformed Thermopl, Accessible Sym 400.00$ 1,200.00$

16. 340 Ft Pavt Mrkg, Waterborne, 4 inch, Yellow 1.00$ 340.00$

17. 380 Ft Pavt Mrkg, Waterborne, for Rest Areas, Parks & Lots, 4 inch, Blue 1.50$ 570.00$

19. 5,300 Syd Slope Resoration, Non-Freeway 12.00$ 63,600.00$

21. 1 LSUM Soil Erosion and Sedimentation Control 10,000.00$ 10,000.00$

22. 350 Syd Shld, CL II, 6 inch 18.00$ 6,300.00$

SUB TOTAL CONSTRUCTION: 624,000.00$

Engineering 32,000.00$

Staking, Inspection, & Construction Administration 63,000.00$

Contingency (10%) 62,000.00$

TOTAL: 781,000.00$

PRELIMINARY ESTIMATE OF COST

PHASE I HMA LOT

HOWELL TOWNSHIP HALL

HOWELL TOWNSHIP



Item

No.

Estimated

Quantity Unit Description Unit Price Amount

1. 1 LSUM Mobilization, 5% Max 12,500.00$ 12,500.00$

3. 220 Cyd Embankment, CIP 20.00$ 4,400.00$

4. 100 Cyd Excavation, Earth 20.00$ 2,000.00$

5. 60.0 Cyd Subgrade Undercutting 40.00$ 2,400.00$

6. 3,320 Syd Grading 12.00$ 39,840.00$

8. 3,320 Syd Aggregate Base, 6 inch 15.00$ 49,800.00$

11. 800 Ton HMA, 13 A 140.00$ 112,000.00$

19. 2,300 Syd Slope Resoration, Non-Freeway 12.00$ 27,600.00$

21. 1 LSUM Soil Erosion and Sedimentation Control 10,000.00$ 10,000.00$

SUB TOTAL CONSTRUCTION: 261,000.00$

Engineering 14,000.00$

Staking, Inspection, & Construction Administration 27,000.00$

Contingency (10%) 26,000.00$

TOTAL: 328,000.00$

PRELIMINARY ESTIMATE OF COST

PHASE 2

HOWELL TOWNSHIP HALL

HOWELL TOWNSHIP





  
  

10448 Citation Drive, #100 

P.O. Box 2160 

Brighton, Michigan   48116 
Phone: 810.225.2800      Fax: 810.225.3800 

 

 April 22, 2024   
To:  Prospective Purchasers  
From:  Doug Brown 
Subject Michigan’s Environmental Due Diligence Process 
 
   
 

 
Following is information that has helped real estate developers, lenders, attorneys and others 
gain a better understanding of Michigan’s Environmental Due Diligence process so perhaps it 
will be useful to you and your colleagues as well.   
  
Protecting purchasers of potentially contaminated property is precisely (too many Ps there:) 
why the State of Michigan amended the law that governs environmental cleanup 27 years ago 
and introduced Baseline Environmental Assessments (BEAs), Due Care Plans and 
engineering controls that have minimized the need for costly No Further Action Letters (NFAs), 
Covenants Not to Sue, Deed Restrictions and Remediation that stalled projects historically.  
Although some of these are unique to Michigan, other states have followed Michigan’s lead. 
  
Step I:  The Phase I Environmental Site Assessment (Phase I ESA) begins the innocent 
landowner’s defense to federal CERCLA liability provided it is completed prior to purchase. 
Secondly, to obtain the State of Michigan liability protection under Part 201 on properties that 
are contaminated, a Baseline Environmental Assessment relying on a Phase II ESA must be 
completed within 45-days of purchase or becoming an operator of a “facility,” and filed with the 
State within six months. A Phase I will daylight recognized environmental conditions (RECs) as 
well as to determine if a Phase II ESA (testing soil, groundwater, soil-gas, and/or indoor air) is 
needed. An ASTM E1527-21 Phase I ESA includes a review of prior reports (if available), 
FOIA requests to the State Environmental Quality department and the host Municipality, 
purchase of an environmental database to identify potential contamination on or migrating onto 
the subject property, questionnaires to the buyer and seller, Aerial and Sanborn Maps, and a 
site inspection.  If RECs are not identified, then the Phase I report is published, and the 
process is complete.   
 
Phase I reports are valid for six months, and can be updated between six months and one year 
before a new Phase I is required. Please note we cannot speak to anyone or share information 
about your project without your written permission. 
 

 

MEMO MEMO 
ASTI Environmental 



  
  

10448 Citation Drive, #100 

P.O. Box 2160 

Brighton, Michigan   48116 
Phone: 810.225.2800      Fax: 810.225.3800 

Step 2 (if needed): If RECs are identified during the Phase I, then a Phase II ESA will be 
completed to address said RECs.  A Phase II begins with review of analytical data in prior 
Phase II or BEA reports and sampling of soil, groundwater and/or soil-gas. The lab results from 
the sampling are then compared to EGLEs cleanup criteria (residential or non-residential) to 
determine if there are exceedances. 
 

▪ If there are no chemical compounds that exceed the generic residential cleanup 
criteria, then no further investigation will be recommended, and the final Phase II 
report will be published to complete the process.  

▪ If there are impacts above the generic residential cleanup criteria, the site would be 
deemed a Facility, and a Baseline Environmental Assessment (BEA) would be 
completed.    

▪ It there are impacts above cleanup criteria for the future intended use, additional 
investigations to determine compatibility for that use, evaluate remedies, or 
determine options for soil management will be recommended. 

 
Step 3 (if needed):  The BEA is completed for a non-liable party to purchase contaminated 
property and obtain liability protection for any preexisting environmental impacts.  In laymen’s 
terms, the BEA is basically an Insurance Certificate that “memorializes” the Phase I/II work and 
must be completed within 45 days of purchase and submitted to EGLE within six months.  
While the BEA provides liability protection, an owner or operator of a contaminated property 
still has due care obligations to protect human health and the environment as presented below.  
  
Step 4 (if needed):  After a buyer purchases or operates on the property, due care obligations 
require the owner/operator to prevent unacceptable risk to users and the general public, notify 
third parties that may come in contact with the soil, groundwater or soil-gas, and to not 
exacerbate the contamination.  To document the due care obligations and provide a plan for 
property management, a Documentation of Due Care Compliance (DDCC) report will be 
prepared. 
 
The DDCC provides a roadmap for due care obligations associated with the future intended 
use and outlines administrative, institutional, and engineering controls that will be 
implemented. These can include, but are not limited to; soil management requirements, 
requirements for clean imported soil, maintaining hard surface barriers, capping contaminated 
soils and design/installation/operation/maintenance of sub-slab depressurization systems for 
vapor mitigation.  
 
There are a lot of words here so feel free to CONTACT DOUG BROWN with any questions at 
810/599-8131 dbrown@asti-env.com .  

 

 
ASTI ENVIRONMENTAL 

16,000 Environmental Investigation, Restoration, Remediation and  
Compliance projects for 7,000 clients nationally since 1985 

 
Detroit | Brighton | Grand Rapids  

mailto:dbrown@asti-env.com
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